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PRECEDENT VERSUS JUSTICE.! 


In addressing a few words to this assembly of lawyers and judges 
who have honored us by their presence, I desire to claim their 
indulgence in advance, if I should say some things not compli- 
mentary to either the bench or the bar. 

Iam aware that courts and lawyers have done much to con- 
serve the rights of man; that they have often stood as bulwarks 
against the encroachments of arbitrary power, and prepared the 
way along which many people have marched to greater freedom. 
But my purpose on this occasion is not to eulogize either judges 
or lawyers for what they have done, but rather to inquire 
whether they have done and are doing all that is required of 
them to keep pace with the advancing civilization of the age. 
In mechanics, in astronomy, in geology, in chemistry, in philos- 
ophy, in physics, in theology, in fact in all the sciences and pro- 
fessions, save that of the law, great progress has been made 
within the last few centuries. Four hundred years ago this earth 
was supposed to be flat, around which all the starry firmament 
revolved, and men were imprisoned who thought otherwise. 
Now we know this earth is round and is itself whirling through 
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space; that it is in magnitude, but a grain of sand upon the 
seashore, compared even with the sun around which it revolves; 
and so far from imprisoning the man who discovers something new 
in astronomy, whether it be a new planet in the solar system, or 
a new star in the heavens, all the inhabitants of earth are ready 
to rise up and call him blessed. Less than a hundred years ago 
rivers and mountains interposed made enemies of men; now the 
people of this great republic are bound together by iron bands, 
reaching across the continent, crossing rivers and climbing mount- 
ains in their way. The great oceans, which less than a hundred 
years ago were traversed only by sailing vessels driven hither 
and thither by varying winds, are now ploughed by mighty 
steamships, driven against wind and currents by a power which 
man has learned to control. Less than a hundred years ago, peo- 
ple on the different sides of the Atlantic and Pacific oceans, and 
indeed in different parts of the same country, were without 
knowledge of each other for weeks and months and years; now 
man has learned to control a power by which intelligence is flashed 
around the earth almost with the speed of lightning, and stand- 
ing here in Springfield, he hears and recognizes the voice of his 
fellow-man in New York, and converses with him. Two hundred 
years ago theologians thought it no wrong to persecute, imprison, 
torture and burn to death those who disagreed with them in the 
worship of the Heavenly Father. Such was the science of the- 
ology but few generations ago. Now theology recognizes the 
right of man to worship God according to the dictates of his 
own conscience, and persecution of persons on account of their 
religious belief, has ceased in most civilized countries; but I 
regret to have to say that in this enlightened country within the 
last decade, property to the value of more than a million dollars, 
contributed by thousands of persons, and held by trustees for 
the benefit of a church, for its religious and charitable purposes — 
in accordance with the tenets of its contributors, has been seized 
and taken from them under acts of Congress, the passage and 
execution of which, I doubt not, in less than two hundred years, 
will be regarded by the civilized world, equally arbitrary and in- 
defensible, if not as cruel, as the laws under which witches were 
hung and martyrs were burned at the stake. 
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Inthe science of medicine, and especially surgery, great progress 
has been made in late years, so that human suffering has been 
greatly alleviated and human life prolonged. In manufactures, in 
machinery, in the mechanic arts, great improvements, adding to 
the convenience and comfort of man, have been made in our time. 
The products of the earth are no longer taken in slow-going ves- 
sels, or on pack horses, or in ox carts, to the markets of the 
world, nor are our fields cultivated with a stick, or the broad 
acres of grain gathered in with the sickle. All around us in 
every direction are the evidences of progress save in the science 
of law. It is true that absolute justice, like truth, is the same 
at all times and everywhere, but are there no means of improve- 
ment in the way of arriving at justice and truth? Why should 
the science of jurisprudence stand still, while progress is made 
in all other directions? Is it because judges and lawyers, in the 
administration of justice, have been taught to rely upon prece- 
dents in determining what is right or wrong, rather than upon 
their own reason and sense of justice? Precedents are only use- 
ful as aids in arriving at what is right, and should not be fol- 
lowed because they have been set in former times, unless 
founded upon right and justice. In the ordinary practice of 
law, the first thing a lawyer looks for, and the judge wants to 
know, is the authorities—that is, how some court at some 
former time, somewhere decided a somewhat similar case, and 
when that is found, if favorable, the lawyer regards his case as 
won, and the court is very apt to agree with him. Not only in 
the trial courts, but in those of last resort, briefs of counsel are 
chiefly made up of references to long extracts from decisions of 
other courts, and the opinions of the judges are not much better. 
This hunting after precedents for everything tends to weaken 
the reasoning faculties and dwarf the human intellect. 

What is wanted to advance the science of law are lawyers and 
judges who have convictions of their own, capacity to discern the 
right and justice of a cause, and give a reason for the faith that 
isin them, without groveling among the musty books of antiquity 
and citing a long list of cases, many of which have little appli- 
cation to the matter under consideration, and were decided under 
different circumstances. If we would have great lawyers and 
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great judges, they must be men of original ideas, capable of 
reasoning from principle, and not mere copyists. What we 
need are leaders, not followers. There was a time when lawyers 
and judges did not have thousands of reported decisions to refer 
to and were compelled to think, argue and decide cases upon 
principle. Coke, Bacon, Mansfield and others who laid the 
foundations of English jurisprudence, were compelled to decide 
cases as their sense of justice and right dictated, and the great 
judges of modern times like Marshall, Taney, Miller, Kent, Gib- 
son, and our own Caton, were original thinkers, who generally 
decided cases upon principle, giving reasons of their own for 
their conclusions, rather than copying from others. 

This deference of judges to what are called authorities, is so 
great that it often leads to the observance of absurd rules, and 
the doing of the grossest injustice. 

Even so great a judge as Lord Mansfield was not big enough 
to reject a rule which he admitted to be ‘*absurd.”’ By the 
common law, a general verdict and judgment upon several counts 
of a declaration in a civil action must be reversed on writ of 
error, if only one of the counts was bad. Lord Mansfield 
** exceedingly lamented that ever so inconvenient and ill-founded 
a rule should have been established,’’ and added, ‘* what makes 
this rule appear the more absurd is that it does not hold in the 
case of criminal prosecutions,’’ and yet he enforced this absurd 
rule. 

It took the Supreme Court of the United States more than 
fifty years to reject the antiquated doctrine of the English courts, 
that admiralty jurisdiction was confined to salt water, or water 
where the tide ebbed and flowed. Congress in 1845 passed an 
act extending the admiralty jurisdiction of the Federal courts to 
certain cases upon the great lakes, and the navigable waters con- | 
necting the same. The constitutionality of this act was seriously 
questioned, and it was not till 1851 that the Supreme Court, by 
a divided court, in the case of the Genesee Chief, which collided 
with another vessel on Lake Ontario, sustained the constitution- 
ality of the act, and repudiated the absurd doctrine that tides 
had anything to do with the admiralty jurisdiction conferred by 
the constitution upon Federal courts. 
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We find the Supreme Court of Illinois to the present time 
enforcing a rule of construction that has contributed more than all 
other causes combined, to defeat the wishes and purposes of per- 
sons who have attempted to dispose of their estates by will. A 
rule coming down from the dark ages, and promulgated by some 
judge in the case of one Shelley, declaring that the word heirs in 
a will or deed was, in certain cases, a word of limitation, and not 
of purchase, whatever that means. Where and for what purpose 
this rule was promulgated, nobody exactly knows, and its mean- 
ing nobody except one learned in black letter law understands, 
and it is doubtful if he does. To the common mind the rule is 
nonsense. Nevertheless, the Supreme Court of Illinois, in dis- 
regard of the fundamental rule requiring all legislative acts and 
instruments to be construed according to their intent, has held, 
in repeated decisions, that the antiquated rule of construction in 
Shelley’s case is to be followed, and that the declaration in a 
deed, that it was the intent and meaning of said instrument that 
the party of the second part should have and hold an estate only 
during his natural life, and that upon his death the estate should 
be held in fee simple by his heirs, was wholly ineffectual to limit 
the estate of the party of the second part to an estate for life, 
because the word Heirs in that connection, according to the rule 
in Shelley’s case, was not a word of purchase. In other words, 
this rule in Shelley’s case is made to override the expressed 
intention of the testator or grantor, that it shall not operate. 
Could anything be more absurd than that the intention of the 
parties should be overridden and made to give way to a rule of 
construction adopted centuries ago, under conditions very differ- 
ent from ours? 

The courts in many of the States have refused to enforce this 
tule, when contrary to the clearly expressed intention of the 
parties, and the legislatures in other States have abolished it, as 
I trust our present General Assembly will. If the Supreme 
Court, in its veneration for old things, is so bound down by pre- 
cedent and so subservient to the past that it dare not construe 
instruments according to their manifest intent, it is time the leg- 
islature instructed it otherwise. How often have the rights of 
parties been sacrificed in our courts in deference to mere forms 
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adopted centuries ago. A person having a just cause has often 
been turned out of court because he presented it in the wrong 
form of action, or at law when it should have been presented jp 
equity. Is it not time that our courts should become dispensers 
of justice, and not followers of precedents, to the denial of jus- 
tice? Iam aware that our State has to some extent abolished 
the distinction between the forms of actions, and has allowed 
amendments in furtherance of justice; but much remains to be 
done by the General Assembly and by courts, if the science of 
jurisprudence is to progress and keep pace with progress in other 
departments of life. Above all things, let us get away from this 
subserviency to forms, precedents and authorities which stand in 
the way of the administration of justice, which are not suited to 
the present state of society and civilization, and serve only to 
belittle the reasoning faculties of lawyers and judges. 

Courts are instituted for the administration of justice, and why 
not pass a law allowing them to do this, by abolishing all distine- 
tion between forms of actions, whether of a legal or equitable 
character, and all technicalities in the way of passing upon a case 
on its real merits, and declaring that no judgment or decree of a 
court shall be reversed by a court of review, on appeal or writ of 
error, for want of form or any error in the proceedings in the 
trial court, if the court of review be of opinion that the parties 
had had a fair trial in accordance with the constitution, and that 
substantial justice had been done between them? 

The natural faculties of man have not been impaired by the 
ages, but to be developed they must be brought into use. If 
there are among us to-day no Cokes, no Bacons, no Mansfields 
or Eldons, it is because lawyers and judges have been content to 
follow in the footsteps of those independent thinkers, without 
aspiring, as they did, to improve and advance the science of law 
to a higher state of perfection than they found it. Some 
elementary writers of our day boast of the number of authorities 
cited, as if they were a recommendation of their works. What 
the student of law wants in an elementary work, is the statement 
of principles applicable to the administration of justice, and the 
reasons upon which they are founded. 

The science of law is not perfect, and will never be improved 


| 
q 
Ay 
4 
| 
4] 
YIM 


oC 


y 
f 
t 


PRECEDENT VERSUS JUSTICE. 327 


by that conservatism which is satisfied with the past and rejects 
all innovation. Lawyers and judges need to be inspired with 
something of that spirit of progress which pervades all other 
professions, if they would hasten and advance the administration 
of justice between man and man, and give to jurisprudence the 
position to which it is entitled in the progress of the world. Laws 
should be enacted and administered with a view to the conditions 
of this generation, and not to those of generations dead and 
buried centuries ago. 

There are two other subjects to which I desire to call atten- 
tion; the creation of innumerable corporations for all conceivable 
purposes, and the creation of perpetuities by means of long 
leases. Formerly, corporations having special privileges were 
created by special acts, which the courts construed to be con- 
tracts between the granting power and the corporators, which 
once granted could not be repealed or varied by the granting 
power. This granting of charters to favored individuals, con- 
ferring upon them powers not possessed by the general public, 
became obnoxious to public sentiment, and, as a consequence, 
general laws have been passed in this and many other States, 
under which any three persons may become incorporated for any 
private purpose. This has become a worse evil than the old 
system of granting special charters. Under the general law 
enacted in this State twenty years ago, I am informed 27,200 
corporations have been created. Some, like the Columbia In- 
vestment & Supply Company, a concern operating at Chicago, 
and issuing certificates of two dollars each, entitling the holder 
who has paid about $20, to $28 in money, or $45 worth of mer- 
chandise, or a profit of 125 per cent. in eighteen months. The 
newspapers state that the concern flourished like a green bay 
tree for about ten months, but do not say that the purchasers of 
the certificates, though equally green, flourished in like manner. 

Irresponsible persons are often induced, for a small considera- 
tion, to form corporations with a proposed capital of millions ; 
to subscribe for the whole stock except a share or two, and, for 
a fancied, imaginary or worthless consideration, to issue to them- 
selves fully paid up stock, which is subsequently transferred to 
the real parties in interest, who expect thereby to escape personal 
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liability if the concern is a failure, and to pocket the profits if a 
success. Business of all sorts is now to a great extent carried on 
in the name of corporations, in order that the proprietors may 
escape personal responsibility. This mode of doing business js 
calculated to destroy man’s individuality by compelling him to 
get into a corporation, or to do business at a disadvantage, 
How can the individual, who is personally responsible for his 
contracts, successfully compete with a corporation run by per- 
sons who incur no such responsibility? Doing business in a cor. 
porate name not only paralyzes individual effort, but leads to a 
concentration of capital — the great evil of our time. The 
remedy for this growing state of things would be to restrict the 
formation of corporations to such as are formed for public pur- 
poses, or such as the public have an interest in, and not allow 
them to be formed for purely private purposes. 

Leases were originally limited to short periods, and under the 
statutes of New York, agricultural leases have been limited to 
twelve years, but in our State leases are permitted for any length 
of time, and sometimes contain provisions for perpetual re- 
newals, 

Such leases tend to create perpetuities, which are contrary to 
public policy, and which the law abhors. 

Our Supreme Court has defined a perpetuity ‘‘ to be a limita- 
tion, taking the subject thereof out of commerce for a longer 
period of time than a life, or lives in being, and twenty-one 
years thereafter,’’ and have held such limitations void as con- 
trary to public policy. A lease of premises for ninety-nine or 
nine hundred and ninety-nine years practically withdraws the 
estate from the market, and is a clog to its alienation, since no 
one person has the absolute power of its disposition. True, the 
lessor and the lessee, by uniting, may transfer the entire estate, 
but neither has the absolute control. It was a principle of the — 
common law, as it is of common sense, that no man could grant 
a lease to continue beyond the period at which his own estate 
was to determine, and a tenant for life could not make a lease to 
continue after his death, yet it is an every-day occurrence in 
Chicago for men to make leases to run for ninety-nine years, 
and sometimes longer, as if the estates would belong to them 
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after death, or they expected to live to the ages of the ante- 
deluvians. 

Long leases not only tend to tie up estates contrary to public 
policy, but who can tell the controversies that may arise over 
them a hundred years hence. We have abolished primogeniture 
and estates tail, which clogged the free alienation of estates and 
preserved them in particular families. Would it not be well to 
follow this up by prohibiting leases for a longer term than a 
generation, say thirty years, and thereby remove another 
obstacle to the free transmission of estates? Public policy in 
this country does not favor the tying up of estates indefinitely 
for the benefit of particular persons or families, and no devices 
should be tolerated having that tendency. 
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THE CONSOLIDATION OF COMPETING CORPO-_ 
RATIONS. 


. Constitutional Provisions. 

. Statutory Provisions. 

. Vested Right to Consolidate. 

. What are “ Consolidations.”’ 

- What are Parallel and Competing Lines. 

- What are Connecting Lines. 

Ownership of Stock in Competing Corporations. 


I. ConsTITUTIONAL PROVISIONS. 


The tendency of corporations, and particularly of railroad 
companies, to consolidate competitive enterprises, has excited 
jealousy in many States, and to meet the evil, or supposed evil, 
which springs from such consolidations, constitutional provis- 


ions have been adopted which prohibit the consolidation of 
competing railroads, and telegraph and telephone lines, and in 
some instances of competing corporations of every kind. Stat- 
utory provisions to the same’ effect are also in force in many of 
the States. A new branch of constitutional and statutory law 
has thus been created which is closely related to the principle 
which forbids the combination of individuals or corporations to 
obtain a monopoly on the one hand, and to the law relative to 
the consolidation of corporations, or the leasing of their prop- 
erty and franchises, on the other. This article will, however, be 
confined to the constitutional and statutory provisions which 
have been referred to. If the cognate subjects were included 
it would extend beyond the limits proper to an article in a 
periodical. 

The constitutional provisions referred to have a general resem- 
blance in their purpose and effect, but vary considerably in their 
language and in detail. In some there is a simple provision pro- 
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hibiting the consolidation of the stock, property or franchises of 
competing railroads or telegraph lines.! 

The constitutions of Pennsylvania, Montana, Missouri and 
Arkansas not only prohibit the consolidation of competing lines, 
put also prohibit the officers of railroad corporations from 
becoming officers in any competing company.? 


1 The Illinois constitution, Art. H, 
2 11, provides, railroad corpora- 
tion shall consolidate its stock, prop- 
erty or franchises with any other 
railroad corporation owning a parallel 
orcompeting line.”’ 

The constitutions of Michigan 
(Art. 19A, § 2), North Dakota (§ 
141), South Dakota (Art. §17, 11), 
and Washington (Art. 12, § 16), con- 
tain provisions in similar language, 
but the constitutions of all these 
States, except Michigan, contain addi- 
tional provisions intended to give ef- 
fect to the more general provisions 
quoted above. 

The Colorado constitution (Art. 15, 
§ 5) prohibits the lessees or man- 
agers of any railroad corporation, as 
well as the corporation itself, from 
effecting a consolidation with a com- 
peting line. 

Other States contain provisions pro- 
hibiting the consolidation of telegraph 
lines in the following language: ‘‘ No 
telegraph company shall consolidate 
with, or hold a controlling interest in 
the stock or bonds, of any other tele- 
graph company owning, or having the 
control of, a competing line, or acquire, 
by purchase or otherwise, any other 
competing line of telegraph.’’ See 
Colorado Const., Art. 15, S. 13; Mont. 
Const., Art. 15, S. 14. The constitu- 
tions of Alabama (Art. 14, S. 11), 
Pennsylvania (Art. 16, S. 12), and 
South Dakota (Art. 17, S. 11) contain 
provisions which only differ from the 
provision we have quoted in that they 
omit the words, “‘or having the con- 


trol of,’? which are printed in italics 
above. 

The constitution of Alabama con- 
tains no prohibition against the consoli- 
dation of competing lines of railroad, 
although it has provisions against the 
consolidation of competing telegraph 
lines. 

The provision of the Montana con- 
stitution is in the language above 
quoted, but applies to telephone as 
well as telegraph companies. 

The Nebraska constitution (Art. 11, 
S. 3) includes both railroads and 
telegraph companies, and is in the fol- 
lowing language: ‘ No railroad cor- 
poration or telegraph company shall 
consolidate its stock, property, fran- 
chises or earnings, in whole or in part, 
with any other railroad corporation 
owning a parallel or competing line.” 

2? Pa. const., Art. 17, § 4; Mo. 
Const., Art. 12, § 17; Ark. Const., Art. 
17, § 4; Mont. Const., Art. 15, § 6. 

The same provision has been 
adopted in Pennsylvania, Missouri and 
Arkansas, except that the Missouri 
provision does not mention canal 
companies. The provision of the Penn- 
sylvania constitution is as follows: 
“No railroad, canal, or other corpora- 
tion, or the lessees, purchasers or 
managers of any railroad or canal cor- 
poration, shall consolidate the stock, 
property or franchises of such cor- 
poration with, or lease or purchase the 
works or franchises of, or in any way 
control, any other railroad or canal 
corporation, owning or having under 
its control, a parallel or competing 
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It will be observed from a reference to the constitutions of 
Pennsylvania, Missouri and Arkansas, that in these States the 
question whether railroads are parallel or competing lines, must, 
when demanded by the party complainant, be decided by a jury, 
as in other civil issues. The constitutions of North and South 
Dakota! contain drastic provisions, which are directed against 
the evasion of the prohibition by means of leases and other traffic 
agreements. They declared that ‘‘any attempt to evade the 
provisions of this section, by any railroad corporation, by lease 
or otherwise, shall work a forfeiture of its charter.’’ An inter- 
esting and important question may at some future time be raised 
whether an attempt, successful or abortive, has ipso facto, 
effected the forfeiture of the franchise of a railroad corporation, 
Language similar to this has been held to effect a forfeiture 


without the aid of a court of law.? 


line; nor shall any officer of such rail- 
road or canal corporation act as an 
officer of any other railroad or canal 
corporation, owning or having the 
control of a parallel or competing 
jine; and the question whether rail- 
roads or canals are parallel or com- 
peting lines, shall, when demanded by 
the party complainant, be decided by 
a jury, as in other civil issues.”’ 

The provision of the Texas consti- 
tution (Art. 10, §5) is in the same 
language, but omits the provision that 
the question whether a railroad isa 
competing line shall be submitted to a 
jury. 

The Montana constitution (Art. 15, 
§ 6) contains a provision to the same 
effect, but somewhat different in lan- 
guage. It applies toexpress and other 
transportation companies, and is as 
follows: 

‘“*No railroad corporation, express 
or other transportation company, or 
the lessees or managers thereof, shall 
consolidate its stock, property or fran- 
chises with any other railroad corpora- 
tion, express or other transportation 


company owning or having under its 
control a parallel or competing line; 
neither shall it in any manner unite its 
business or earnings with the business 
or earnings of any other railroad cor- 
poration; nor shall any officer of such 
railroad, express or other transporta- 
tion company act as an officer of any 
other railroad, express or other trans- 
portation company owning or having 
control of a parallel or competing line.” 

1 N. Dak. Const., Art. 141; S. Dak. 
Const., Art. 17, § 14. 

2 See Matter of Brooklyn W. &N. 
R. Co., 72 N. Y. 245; 75 N. Y. 335; 
Brooklyn Steam Transit Co. v. City of 
Brooklyn, 78 N. Y. 524. These cases, 
however, all related to an omission to 
do an act or comply with the provis- 
ions of the charter, i. e., a non-per- - 
formance of a condition of the act of 
incorporation. Whether an unlawful 
or ultra vires act after the corporation 
has complied with these conditions 
would work a forfeiture without judi- 
cial process may be doubted. See 
Matter of Kings County Elevated R. 
Co., 105 N. Y. 97, 119. 
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In striking contrast to these provisions is the provision of the 
constitution of West Virginia that competing railroad companies 
shall not be consolidated ‘* without the permission of the legisla- 
ture.”’! The politicians of West Virginia seem to have con- 
trolled the constitutional convention at which this provision was 
adopted, and have apparently recommended such a provision as 
would appear to mect the popular demand, while it left the 
hands of the legislature as free as ever. 

Finally, in a number of States, provisions have been adopted 
which in substance prohibit corporations and associations from 
entering into any combination, or trust, to create a monopoly or 
control or lessen competition. These provisions are probably as 


effective as the more specific provisions we have referred to, and 
seem to be sufficiently broad to include the consolfdation of 


competing railroads or corporations.? 


1W. Va. Const., Art. 11, § 11. 
This provision is as follows: 

“No railroad corporation shall con- 
solidate its stock, property or franchise 
with any other railroad owning a 
parallel or competing line, or obtain 
the possession or control of such 
parallel or competing line, by lease or 
other contract, without the permission 
of the legislature.” 

2 These provisions mark a new era 
in the constitutions of the States, and 
are given below. 

Wyoming Const., Art. 10, § 8: 
“There shall be no consolidation or 
combination of corporations of any 
kind whatever to prevent competition, 
to control or influence productions or 
prices thereof, or in any other manner 
to interfere with the public good and 
general welfare.”’ 

Georgia Const., Art. 4, § 2: “ The 
General Assembly of this State shall 
have no power to authorize any cor- 
poration to buy shares or stock in any 
corporation in this State or elsewhere, 
or to make any contract or agreement 
whatever, with any such corporation, 


which may have the effect, or be in- 
tended to have the effect to defeat or 
lessen competition in their respective 
businesses, or to encourage monopoly; 
and all such contracts shall be illegal 
and void.” 

North Dakota Const., § 146: ‘“ Any 
combination between individuals, cor- 
porations, associations, or either, 
having for its object or effect the con- 
trolling of the price of any product of | 
the soil or any article of manufacture 
or commerce, or the cost of exchange 
or transportation, is prohibited, and 
hereby declared unlawful and against 
public policy; and any and all fran- 
chises heretofore granted or extended, 
or that may be hereafter granted or 
extended in this State, whenever the 
owner or owners thereof violate this 
article, shall be deemed annulled and 
become void.’’ 

Washington Const., Art. 12, § 22: 
“Monopolies and trusts shall never 
be allowed in this State, and no incor- 
porated company, copartnership, or 
association of persons in this State 
shall directly or indirectly combine or 
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II. Srarurory PRovistons. 


In addition to the constitutional provisions which we have 
referred to there are many statutory provisions prohibiting the 
consolidation, leasing or control of competing corporations, or 
their property or franchises. Some of these statutes contain 
prohibitions of such consolidation, etc., and others indirectly 
effect the same result by authorizing the consolidation of only 
such corporations as are not competing, or the leasing or control 
of the property and franchises of these corporations only. Other 
statutes prohibit the formation of trusts, combinations, pools, 
etc., in such terms as to apply to any business or undertaking, 
It is impossible within the limits ef this article to examine the 
provisions of these laws in detail. Consequently, only a reference 
to a few of them is given.! 


Ill. Vestep Ricut To ConsoLipATe. 


The constitutional and statutory rights referred to above are 
all of comparatively recent date. They probably post-date a 
large majority of the existing railroad charters. It may thus be 
readily seen that the question may arise at an early date whether 


make any contract with any other in- 
corporated company, foreign or domes- 
tic, through their stockholders, or the 
trustees, or assignees of such stock- 
holders, or with any copartnership or 
association of persons, or in any man- 
ner whatever for the purpose of fixing 
the price or limiting the productions or 
regulating the transportation of any 
product or commodity. The legisla- 
ture shall pass laws for the enforce- 
ment of this section by adequate 
penalties, and in case of incorporated 
companies, if necessary for that pur- 
pose, may declare a forfeiture of their 
franchise.” 

1 Ala, Acts, 1890-91, Ch. 403, amend- 
ing Ala. Code, § 1583 (2008). Mills’ 
Annot. Colo. Stats., Ch. 30, §% 604, 


611, 631; Ga. Code, 1882, §§ 1689 
(0), 1689 (y), 1689 (bb); Idaho Sess. 
Laws, 1890-91, pp. 17, 185; Ill. Laws, 
1891, p. 184; Iowa Sess. Laws, 1890, 
Ch. 28; Ky. Acts, 1889-90, Ch. 1621; 
La. Acts, 1890, No. 86; Md. Code, Art. 
23, § 178, as amended by laws, 1890, 
Ch. 553; Miss. Laws, 1890, Ch. 36; Mo. 
Rev. Stat. 1889, § 256y; Neb. Comp. 
Stat., Ch. §§ 16, 89, 94, 114; N. J. 
Laws, 1890, Ch. 175; N. Dak. Laws, 
1890, Ch. 174; N. Y. Laws, 1892, Ch. 
565, §§ 70, 80; Ohio Laws, 1890, p. 
219, amending Ohio Red. Stat., § 
8380; Tenn. Acts, 1891, Ch. 125; Wash. 
Laws, 1889-90, p. 559, § 2; W. Va. 
Acts, 1891, Ch. 32, amending W. Va. 
Code, Ch. 54, § 53. 
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they affect a power to consolidate previously conferred upon a 
railroad or other corporation. It has been expressly held that a 
power conferred upon a corporation to form a union or consol- 
jdation with any other company is a right secured by the invi- 
olability of a contract between the State and the company, which 
cannot be withdrawn, or to any extent impaired, by the State, 
in the absence of a reserved power to do so.’ An opinion has 
further been expressed that a charter power to sell a railroad, 
and the franchises and privileges of the corporation, to any 
person or corporation, is also an irrevocable contract on the part 
of the State, and inviolable under the Federal and State consti- 
tutions.” 

But if the power is reserved to alter, amend, or repeal 
the charter, or if the corporation accepts the benefit of 
the amendatory act, a subsequent statute which prohibits 
the consolidation of, or combination with competing com- 
panies, is valid and effectual and does not impair the obliga- 
tion of a contract.* But the mere fact that a railroad company 
obtained its charter before the enactment of the statute or the 
adoption of the constitutional provision does not give it a vested 
right to consolidate or to lease its lines, if the charter did not 
expressly confer authority to do so. It is well settled that a 
railroad cannot sell or lease its property or franchises, or con- 
solidate with another company, and if the charter did not confer 
that power upon it, it was deprived of no right by the adoption of 
a constitutional provision or the enactment of a statute prohibit- 
ing consolidation with, or the leasing of, a competing line.‘ 
Moreover, if the corporation acquiring stock of a rival company 
or proposing to consolidate with it, be a foreign company, it 
would seem that its charter power to do so must be limited and 
controlled by the constitutional provision of the State in which 
the rival company was organized. When a non-resident corpo- 
ration enters a State, it does so subject to the settled policy of 


1 Zimmer v. State, 30 Ark. 677. 4 State v. Atchison & N. R. Co., 24 
* Angier v. East Tenn. V. & G. R. Neb. 143, 165. See also East Line 
Co., 74 Ga. 634, 640. &c. R. Co. v. Rushing, 69 Texas, 306, 
5Gibbs v. Consolidated Gas Com- 314. 
pany, 130 U. S. 396. 


B 
XUM 


336 27 AMERICAN LAW REVIEW. 


the State, and it therefore cannot exercise a charter power con- 
ferred upon it by another sovereignty which would violate that 
policy.? 


IV. Wuat are *‘ 


Some of the constitutional provisions only prohibit the ‘ con- 
solidation ’’ of the property and franchises of railroad and other 
corporations. But such a provision is wide enough to cover every 
form of consolidation, using the word in a popular and not ina 
technical sense. The courts have held that the term should be 
so construed. Thus, in a Nebraska case,? MAXweE LL, J., said: 
**The word ‘consolidate’ is here used in the sense of join or 
unite. The constitutional convention aimed at practical results, 
The character of the titles of the parties operating a railway is 
of but little moment to the general public, while the requirement 
that different roads shall continue to be competing is of the 
utmost inportance to all. The law cannot be evaded, therefore, 
by substituting a lease for a deed of conveyance.”’ A similar 
view was adopted by the Texas Court of Appeals.* 


Wuart Are PARALLEL AND ComMPeTING LINEs. 


The constitutional and statutory provisions usually aim at pre- 
venting the consolidation of ‘parallel and competing lines.” 
It has been said that the words denote two classes, 7. ¢., that 
they are to be construed disjunctively so as to prohibit the con- 
solidation of either parallel or competing lines.‘ It is to be 
observed too, that the constitutional provisions prohibit the con- 
trolling of a railroad owning or operating a parallel or competing 
line. The word *line’’ is to be viewed as having been employed 
advisedly, and not merely as being synonymous with *‘ road” or 
‘‘railway.’’ It is to be treated as equivalent to ‘* route.’’® 

Few ‘ parallel ’’ railroads —if the word be used in a popular 


1 Clarke v. Central R. & B. Co., 50 4 State v. Atchison & N. R. Co., 24 
Fed. Rep. 338, 345. Neb. 143, 165. 

2 State v. Atchison & N. R. Co., 24 5 Penn. R. Co. v. Conn. (Pa.), 29 
Neb, 148, 164. Am. & Eng. R. Cas. 145, 151. 

* Missouri Pac. R. Co. v. Owens, 1 
Tex. Civ. App., § 384. 
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sense, — are not competing, though it is possible to conceive of 
instances where that might be the case. There may, however, 
be very many competing railroads whose lines are not parallel. 
Thus, it was said in one case, ‘* Competition between railroads 
may exist, and yet their lines not run parallel, but cross each 
other at some point in their route.’’! An instance of a *‘ parallel ”’ 
as distinguished from a ‘‘ competing’ line, is an uncompleted 
road which parallels a completed railway. It has been held that 
the prohibition against combinations applies to an uncompleted, 
as well as to a completed railway, the court remarking ‘‘ Before 
completion it is parallel; when completed it becomes com- 
peting.”’? 

Two railroad companies which have each a through and sepa- 
rate line of communication between two points are competing 
companies for all traffic between such points,’ and railways by 
reason of their relation with, control, or management of other 
lines than their own, may become, within the meaning of the 
law, competing lines, though their lines do not in fact connect.4 
It has further been held that the Atchison and Nebraska Rail- 
road Company is in competing line to the Burlington and 
Missouri River Railway Company in respect of a branch of the 
latter company.® 

In determining whether a railroad is a competing line, traffic 
contracts made by it with other lines must be taken into con- 
sideration. Thus, where a railroad only ran from Harrisburg, 
Pa., to a place named Port Ferry, but it there connected with 
the railroad of another company, with which it had a traffic con- 
tract giving it access to Pittsburg, it was held that it was a com- 
peting line to and with the line of the Pennsylvania R. R. Co. 
between Harrisburg and Pittsburg.® 


1 East Line &c. R. Co. v. Rushing, 
69 Tex. 306,313. See also Tex. & Pac. 
R. Co. v. Southern Pac. R. Co., 41 La. 
Ann. 970, 980. 

2 Penna. R. Co. v. Com. (Pa.), 29 
Am. & Eng. R. Cas. 145,151. See also 
Langdon v. Branch, 37 Fed Rep. 449. 

3 Tex. & Pac. R. Co. v. Southern 
Pac. R. Co., 41 La. Ann. 970, 


VOL. XXVIII. 


4 East Line &. R. Co. v. State, 75 
Tex. 434, 446. See also Tex. & Pac. 
R. Co. v. Southern Pac. R. Co., 41 La. 
Ann. 970, 980, 

5 State v. Atchison & N.R.Co., 24 
Neb. 143. 

6 Penna. R. Co. v. Com. (Pa.), 29 
Am. & Eng. R. Cas., 145, 150, 
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It has further been held that two lines of railroad which com. 
mence at the same place but terminate at different points, are 
competing lines, if they both carry freight destined for other 
points, although they have no traffic agreement for the trans. 
mission of freight beyond the éermini of their own lines. Thus, 
the Cleveland, Columbus, Cincinnati and Indianapolis Railway, 
and the Cincinnati, Hamilton and Dayton Railroad, with their 
respective leased lines both commenced on the Ohio river at 
Cincinnati and extended to Lake Erie, one terminating at Cleve- 
land and the other at Toledo. For sixty miles they were 
parallel and near to each other. They competed for and carried 
freight from points on the Ohio river consigned to points on the 
lakes, and vice versa. The opinion of the court does not contain 
any suggestion that these railroads had traffic arrangements for 
the forwarding of freight from their respective fermini on Lake 
Erie to other points on the great lakes, although it appeared that 
freight was so forwarded at the same rate from each of the 
termini. It was held that they were competing lines and could 
not consolidate under the Ohio statute.’ But railroads which do 
not touch any two common points, and between which, for more 
than forty miles, a third railroad is interposed, are not competing 
lines, especially when only a small portion of the traffic could 
possibly be carried over either line at the will of the shipper. 
The court expressed the opinion that when a statute speaks of 
competing roads it means roads that are substantial competitors 
for business, — competition of some practical importance, and 
such as will have an appreciable effect on rates.’ In one case it 
has been held that a statute which prohibits any railroad com- 
pany within the State from owning or operating any parallel 
line within the State applies only when both railroads are situated 
within the State.’ 

It has been said that the courts can have no judicial knowledge 
whether competition exists, although they may perhaps take ju- 
dicial notice of the fact that the railroads are parallel or that they 


1 State v. Vanderbilt, 37 Ohio St. 3 Kimball v. Atchison, T. & S. F. R. 
642. Co., 46 Fed. Rep. 888, 890. 

2 Kimball v. Atchison, T. & S. F. R. 
Co., 46 Fed. Rep. 888, 890. 
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intersect each other. On the other hand, it has been held that 
if a statute permits the consolidation of such railroads only as 
are so located that cars may run over them ‘ continuously with- 
out break or interruption,”’ the court cannot take judicial notice 
of the fact that the railroads are so situated, and the failure to 
prove that fact will necessitate the dismissal of a bill brought by 
a consolidated company to enforce a contract with one of the 
original companies.” 


VI. Wuat are ConnectinG RAILroaps. 


In contradistinction to the term ‘parallel and competing ”’ 
railroads, many statutes employ the term ‘connecting ’”’ rail- 
roads, 7. e., they prohibit the consolidation of parallel or com- 
peting lines, but permit and authorize the consolidation of 
connecting lines. The term ‘connecting’’ has consequently 
come before the courts for construction and it has been declared 
to refer to railroads which are so connected ‘‘that the cars of 
the respective roads may pass from one road to another without 
the transshipment of freight or passengers.’’* In another case 
there is at least a distinct suggestion that the words ‘* connecting 
roads ’’ apply to feeders of a trunk line, and that they have no 
application to rival lines, which compete for the same traffic,‘ and 
it has been held that the lines of two railroad companies which are 
in their general features parallel and competing cannot be con- 
nected for the carriage of freight and passengers over both *¢ con- 
tinuously ’’ within the meaning of astatute which authorizes the 
consolidation of companies whose lines are so constructed as to ad- 
mit of the passage of cars over both roads continuously. Inthe 
case in which it was so held the competing lines both commenced at 
Cincinnati, but the one terminated at Toledo and the other at 
Cleveland. The competition between them was for Ohio river and 
Lake Erie freights, 7. ¢., freights consigned from points on the 


1 East Line, &c., Co. v. Rushing, 3 Central R. & B. Co. v. Mayor, &c. 
69 Tex. 306, 313. of Macon, 43 Ga. 605, 646. 

? Georgia Pac. R. Co. v. Gaines, 88, 4 Central R. Co. v. Collins, 40 Ga. 
Ala, 377. 582, 632, 633, 640. 
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Ohio river to points on Lake Erie and on the Atlantic seaboard 
via Lake Erie, and vice versa. This was held to be competition! 
Under a power to lease one railroad to another company if the 
**road so leased shall be so connected as to form a continuous 
line,’’ the lessee company may lease branches by means of which 
continuous lines are established from the fermini of the branches 
to each of its own éermini.? ‘The evil,’ the court said, 
**which was intended to be guarded against by this limitation, 
was the placing of parallel and competing roads under one man- 
agement, and the controlling by one company of the general 
railroad affairs of the State through the leasing of roads remote 
from its own, and with which it has no physical and direct busi- 
ness connection. It was not intended to prevent a company 
with a long road, like the lessee company, from leasing branches 
by means of which it establishes continuous lines from their 
several termini to each of its own.”’ 

If a railroad is authorized to consolidate with or to sell to any 
connecting company, but is prohibited from consolidating with 
or selling to any parallel or competing line, the fact that the 
competing company it proposes to consolidate with has an 
unrestricted power to consolidate with or purchase any other 
railroad, is not sufficient authority for the purpose. Thus, the 
East Line and Red River Railway Company was authorized to 
consolidate with or to sell to ** any other railway company run- 
ning in the same general direction,”’ but was prohibited from 
consolidating with or selling to ‘* any parallel or competing line.” 
The Missouri, Kansas and Texas Railway Company was author- 
ized to consolidate with or to purchase any connecting road. It 
was held that notwithstanding the general and unqualified power 
conferred upon the latter company, a sale by the former to the 
latter was only valid if the line of the Missouri company ran in 
the same general direction as the East Line Company’s railroad 
and was not a parallel or competing line.* 


1 State v. Vanderbilt, 37 Ohio St., 2 Hancock v. Louisville & N. R. Co., 
590, cited and approved in State v. 145 U.S. 409. 
Atchison & N. R. Co., 24 Neb. 143, 3 East Line & Red River R. Co. 2. 
153. Rushing, 69 Tex. 306; East Line &c. 
R. Co. v. State, 75 Tex. 434. 
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VII. Ownersuip oF STocK CompeTING CORPORATIONS. 


It is a general principle that a corporation cannot purchase the 
stock of another corporation without express authority to do so 
conferred by its charter.’ It follows, therefore, that in the 
absence of express power to acquire the stock of other corpo- 
rations, a corporation cannot control a competing corporation 
through the ownership of its stock. But the courts have gone 
further than this, and have declared that the purchase of the 
stock of a rival corporation for the purpose of controlling it, is 
against public policy, and that it is, in effect, an attempt to 
exercise a new and additional franchise without authority.” 

Following out this principle, it has been held that even if a cor- 
poration has power to purchase the stock of other companies, it 
will not be permitted to control the affairs of a rival company to 
its detriment by means of the ownership of a majority of its 
stock,* and if a corporation obtains the control of a rival corpo- 
ration for the purpose of defeating the public object for which it 
was established, it will not be permitted to seek the aid of equity 
to enforce the franchise rights of such corporation. Thus, the 


_stock of a corporation having the exclusive right to supply a city 


with electric light and heat was purchased in the interest of a 
rival gas company for the purpose of preventing competition, 
and the business of the electric company was conducted with a 
view, not to supplying the wants of the public, but preserving 
the property of the gas company. The price of electric light 


1 Cook on Stock and Stockholders filed by the stockholders of the Mem- 
(2nd ed.), § 315; Beach on Corpora-  phis and Charleston R. Co. to enjoin 


tions, Secs. 393, 394; Morawetz Corpo- 
rations, Secs. 431, 432. 

2 People v. Chicago Gas Trust Co., 
130 Ill. 268, 293, 297; Memphis &C. R. 
Co. v. Woods, 88 Ala. 630, 643; Cen- 
tral R. Co. v. Collins, 40 Ga. 582, 629, 
¢40; Hazlehurst v. Savannah é&c. R. 
Co., 43 Ga. 13, 55, 58; Elkins v. Cam- 
den & A. R. Co., 86 N. J. Eq. 5; 
Pearson v. Concord R.Co., 62 N. H. 537. 

3 Memphis & C. R. Co. v. Woods, 


88 Ala. 630. In this case a bill was- 


the East Tennessee, Va. & Ga. R. Co. 
from voting stock of the Memphis 
company. The court held that, as the 
East Tennessee company was admitted 
to be the owner of stock and the plain- 
tiffs were not stockholders of that 
company, they could not complain of 
any ultra vires act, and that the 
question of the power of the East 
Tennesee company to acquire the 
stock, therefore, was not in the case 
(pp. 638, 643). 
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was very greatly increased with the result that the business of 
the electric company dwindled to very meager proportions, 
Another electric company was organized which encroached upon 
the exclusive privileges of the first company, and that company. 
filed a bill to enjoin the second company from supplying electric 
light to the city. The court held that the control of the original 
company by the gas company and the conducting of its business 
in the interest of the latter company, was a fraud upon the 
public, and that it could not come into equity to enforce its 
franchise rights.! 

The control of a competing railroad by means of the owner- 
ship of its stock is also within the purview of the constitutional 
provisions to which we have referred, although an intermedi- 
ary be employed to cover the real purpose of the control. 
Thus, in a suit by the attorney-general on behalf of the 
State to restrain the Pennsylvania R. Co., from obtaining and 
exercising control of the South Pennsylvania R. Co. it 
appeared that the Pennsylvania R. Co. was a corporation of 
Pennsylvania, controlling and operating, partly as owner and 
partly as lessee, a line of railway extending from New York to 
Chicago, by way of Philadelphia, Harrisburg and Pittsburgh. 
The railroads west of Pittsburgh forming part of this line were 
operated by the Pennsylvania company, a corporation of 
Pennsylvania, all the stock of which was owned by the Pennsyl- 
vania R. Company, except what was necessary to qualify 
directors. The Southern Pennsylvania R. Co. was also organized 
under the laws of Pennsylvania and had authority to construct a 
line between Harrisburg and a place known as Port Perry. At 
Port Perry its line connected with the line of another company 
with which it had a traffic contract giving it access to Pittsburgh. 
It had also traffic contracts with other companies owning connect- 
ing railroads east of Harrisburg and west of Pittsburgh which 
made it virtually part of a trunk line between New York and 
Chicago by way of Philadelphia, Harrisburg and Pittsburgh. _ Its 
route was substantially parallel to the line of the Pennsylvania 
R. Co., and when completed it would lie parallel to and competing 


1 Appeal of Scranton El. L. & H. Co., 122 Pa. St. 154. 
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with the lines of that company. The American Construction 
Company had contracted to construct the railroad, and had 
commenced work upon it, but no part of the line had been com- 
pleted. The same person was president of the Pennsylvania R. 
Co., and of the Pennsylvania Co., and acting as president of the 
latter company he made with a representative of the Southern 
Pennsylvania R. Co. by which the control of the latter company 
was to be placed in the hands of persons to be named by the 
president of the Pennsylvania Co., bonds of that company guar- 
anteed by the Pennsylvania R. Co. being given in exchange 
therefor. The contract further provided for the assignment 
of **the securities and contracts and control of the South — 
Pennsylvania Railroad enterprise,’’ that the assignment should 
be accompanied by the resignation of the directors of that 
company and of the construction company; and for the substi- 
tution of persons to be named by the president of the Pennsylvania 
Co. It was held that, though the contract was nominally made 
on behalf of the Pennsylvania Co., it was really made on 
behalf of the Pennsylvania R. Co., and as the lines of the 
South Pennsylvania R. Co. and of the Pennsylvania R. Co. 
were competing, it was within the prohibition of the Pennsyl- 
vania constitution. It was urged that the prohibition did not 
apply to the purchase of the stock of ‘a parallel or competing 
line,’ and that the ownership of the stock of the corporation 
did not give control of the corporation; but the court held that 
the ownership of the stock of the corporation gave control of 
the corporation, and that it was therefore forbidden.’ Similar 
transactions differing but slightly in detail have been held by 
other courts to be prohibited by the constitutional provisions of 
other States,? 

If title to the stock of a railroad company be acquired by a 
competing company, the latter will be enjoined from voting the 
same, and the injunction will be continued and enforced against 


1 Pennsylvania R.Co.v.Com. (Pa.), Rep. 449; Hamilton v. Savannah, F. & 
29 Am. & Eng. R. Cas. 145. See also W.R. Co., 49 Fed. Rep. 412; Clarke v. 
Penna. R. Co. v. Com. (Pa.), 29 Am. & Central R. & B. Co., 50 Fed. Rep. 338. 
Eng. R. Cas. 154. See also Stockton v. Central RP. Co. 

* See Langdon v. Branch, 37 Fed. (N. J), 24 Atl. Rep. 964. 
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it and all others acting for it. The only way in which it can be 
relieved from the injunction is by selling the stock to bona fide 
purchasers. Thus, the Georgia Company of North Carolina was 
organized for the purpose of acquiring and holding the stock of 
railroad companies. It purchased a majority of the stock of the 
Central Railroad & Banking Company of Georgia, which it de- 
posited with the Central Trust Company of New York. The 
capital stock of the Georgia Company was transferred to the 
Richmond and West Point Terminal Company, which thereby 
acquired all the interest of the Georgia Company in the stock of 
the Central Railroad Company. The terminal company owned 
or controlled lines of railroad which competed with the lines of 
the Central Railroad Company. After it acquired control of the 
stock of the latter company it caused a board of directors to be 
elected in its interest, who leased the Central Railroad to the 
Richmond and Danville Railroad Company, a competing line 
which was owned or controlled by, and formed a part of the 
terminal company’s system. This lease violated the provisions 
of the Georgia constitution, and in a suit in equity to set it 
aside a receiver of the Central Railroad Company was appointed, 
a new election of directors was ordered, and it was directed that 
the stock standing in the name of the Central Trust Company 
and controlled by the terminal company should not be voted 
thereat. A paper was thereupon filed by which the terminal 
company and the Georgia Company relinquished to the Central 
Trust Company any right they might have to vote the stock. 
It was held that the relinquishment was not sufficient to entitle 
the Central Trust Company to vote the stock because it had no 
interest therein other than that of a mere stakeholder, and its 
president, a financial expert, was engaged in an attempt to merge 
the Central Railroad with competing lines in the State of Geor- 
gia, and place them under the control of the terminal company, 
contrary to the provisions of the constitution.’ 


J. C, THomson. 
54 WILLIAM STREET, NEw YORK. 


1 Clarke v. Central R. & B. Co., 50 Fed. Rep. 338. See also Memphis & 
C. R. Co. v. Woods, 88 Ala. 630. 
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CORRUPT PRACTICES ACTS. 


The elective franchise is a public trust. The voter is the 
trustee; the public or the State is the beneficiary; the trust 
fund is the ballot with all its train of influences. The ideal voter 
should exercise this power with an eye single to the public wel- 
fare; all selfish motives should be excluded. No State has ever 
reached such an ideal; it is probable that no voter has ever 
attained to such a high degree of statesmanship, — for this ideal 
implies that each individual voter is a statesman of the highest 
type. 

The reality is well illustrated by a vote on any question in say 
an average town meeting. Suppose a school trustee is to be 
elected and that Smith, who is engaged in the lumber business, 
and Jones, who is a physician, have been nominated to run for 
the office. When the ballot is taken, A, who is a carpenter, 
votes for Jones, because A has quarreled with Smith, the lumber 
man; B, who is also a carpenter, votes for Smith, because Smith 
has used his influence to get him a job on a building about to be 
erected; C votes for Smith because Smith is his cousin or 
his brother-in-law; D is a physician and votes for Smith and 
against Jones because, if Jones is elected school trustee, he will 
get, through the position, the influence of the teachers and 
probably many of the parents of the scholars, and thus increase 
his practice; E votes for Jones because Jones is his family phy- 
sician; F, G, and a number of others, vote for Smith because he 
has been an enterprising man and, through his investments, has 
benefited the town; and so on through the alphabet. It is 
probable that in the entire vote there was not one ballot cast 
whose sole motive was a consideration of the fitness of the can- 
didate voted for for the position of school trustee, and many votes 
doubtless were cast in accordance with the advice of some talka- 
tive and argumentative friend, — the arguments in some cases 
probably amounting almost to duress or promises akin to bribery. 
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While the law cannot make every voter a statesman or control 
him as to the vast majority of motives which influence men, it 
can surround the ballot with protection against overt bribery and 
many classes of duress and undue influence. This is the pur- 
pose of the acts which have come to be known as ‘ Corrupt 
Practices Acts.’’ Ina government of the people by the people 
and for the people, whose purpose is to secure the greatest good 
to the greatest number, it is necessary that each voter should 
act not alone with freedom, but that he should be protected from 
exercising his own freedom through improper motives. If a 
voter were permitted to vote strictly in accordance with his own 
view of what was best for him, many thousands of what are 
called ** commercial ’’ voters would decide that the $2.50 paid 
them by the agent of the boss, or-the drink given them on elec- 
tion day, was the best for them. The aim of the Corrupt Prac- 
tices Acts is to have the ballot free and, at the same time, 
protected from all corrupting influences. 

England has taken the lead in the matter of this class of laws. 
For many decades the English people have been wrestling with 
the problem of how to secure pure elections. Many acts of 
Parliament have been passed, experimented with, their defects 
discovered and amended by later acts, until, as the fruit of all 
their experience, the act known as the ‘ Act of 1883”’ was 
adopted and has since been continued in force, with slight modi- 
fications. This act is very lengthy, going into great detail and 
containing many provisions of a more or less local character. 
It is impossible for me to give a minute description of this act. 
Its more salient features and general outlines have been adopted 
in American acts, which I will later describe more at length. It 
is sufficient here to say that the act defines minutely every class 
of illegal or corrupt practices, such as bribery, treating, undue 
influence, personation, and inflicts severe penalties for their com- 
mission; that it limits the expenditure of candidates for election 
purposes and specifies minutely the purposes for which expendi- 
tures can be made; that it provides strictly the method of col- 
lecting and disbursing election funds and requires detailed public 
statements of all receipts and disbursements; and, finally, it 
inflicts, as the chief and most effective penalty, forfeiture of 
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office and disqualification to hold office for a fixed period after 
conviction. The last-mentioned provision is one of the most 
important in the act, as it makes each candidate a detective to 
watch all the opposing candidates, and makes it extremely dan- 
gerous for any party or individual to violate the law. It is the 
omission of this provision from some of the American acts that 
renders them of little effect. Another provision of importance 
in the English act isthe protection afforded witnesses: a witness 
who testifies as to violations of this act is exempt from prosecu- 
tion for crimes against the act which he may himself have 
committed. 

When this act was under discussion, it was freely predicted 
that it must fail of its purpose, because the evils complained of 
were such as could not be changed by legislation. This predic- 
tion, however, was not fulfilled. The expenses of elections in 
England have been reduced by at least one-half through the 
operation of this act. 

The condition of things in England, before the passage of this 
act, is well set forth in an appendix to Ivins’ ‘* Machine Poli- 
tics,’’ published in Harper’s ‘* Handy Series,’’ April 15th, 1887. 
The account is largely taken from the correspondence of a New 
York newspaper. It illustrates the necessity of some of the pro- 
visions of the act which appear, at first sight, inexplicable. 
Any one attempting to draft an act on this subject should study 
the English act and read this account from Ivins in connection 
therewith. This account says: ‘‘In 1880, an unusually large 
number of members of Parliament were unseated for corrupt 
practices at the elections. An investigation was made by a royal 
commission of twenty-four members. * * * At Maccles- 
field, the agent of the Conservative candidate testified that he had 
bought up sixty Liberals at five pounds per head and their beer; 
that to try to conduct an election without money was a farce; 
and that, although he had only returned his expenses at six hun- 
dred and ten pounds, they had actually been twenty-five hundred 
and ninety pounds. There were fifty-seven hundred votes polled, 
and this same agent swore that, on one side or the other, at least 
four thousand had been bribed. His candidate polled twenty-six 
hundred and seventy-eight votes, of which he (the agent) had 
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bought and paid for eighteen hundred and sixty-three, at an 
average of six shillings and eight pence each, and had paid fiye 
hundred and fifty dollars for clerks, messengers and committee 
men.”’ ‘ 

A contest in another district revealed the following facts; 

**One Liberal agent spent forty pounds in treating and fifty- 
one pounds in buying votes at from fifteen shillings to four 
pounds per head. A Conservative agent spent three hundred 
and ninety pounds in hiring public houses and committee-rooms 
at five pounds each; in all, the Conservatives had ninety-one 
‘ headquarters,’ one for every twelve voters. One spent ninety- 
six pounds in bribery; another forty-eight pounds; a third 
eighty pounds; a fourth fifty-two pounds; and so on downa 
long list. One enterprising publican let his house to the Con. 
servatives and bribed for the Liberals. Another one, who had 
been given thirty pounds, kept twenty-two pounds, nineteen 
shillings, for himself; secured one other vote besides his own; 
he charged ten pounds for canvassing that voter. The members 
of the ‘ bold forty-two’ got three pounds, thirteen shillings each 
from the Liberals and three pounds each from the Conservatives, 
One particularly bold ‘forty-twoer’ got thirty-five pounds, 
thirteen shillings, in all, by selling himself impartially to all 
canvassers. This indeed was the common practice; over fifty 
voters came up in succession to swear that they had been bribed 
on both sides—one had been bought thrice. Several said 
regretfully that they should like to have another such job. The 
lowest price paid for votes was three pounds, with a further sum 
of two pounds promised after election; not a few witnesses said 
they had not yet received the two pounds but still hoped to get 
it. * * * Refreshments were profusely distributed to the 
free and independent. One man spent twenty pounds and 
‘treated every one he saw.’ Another spent eleven pounds; and ~ 
soon. One landlord brought in a bill for ‘ three hundred-weight 
of rope and refreshments.’ * * * But the great device of 
this memorable election was — flags! The town was described 
by a witness as ‘a forest of poles; ’ another said that the people 
came many miles to see the display of bunting. There was one 
glorious pole from which twenty flags floated with, at the mast- 
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head, a huge pennant inscribed ‘ Our Illustrious Leaders ’ and 
bearing the names of the members of the Cabinet. First the 
flag and the pole are bought of voters at fancy prices; then a 
site on which to erect the pole is rented from a voter; then a 
number of voters are hired to put it up; and, finally, a number 
of watchers are engaged to protect it. One pole cost twenty- 
five pounds; it took thirty men three days to erect it, and two 
reliefs of watchers, each of six men, stood sentry over it, at two 
pounds apiece. One voter asked thirty pounds for a site on 
which to place a flag-staff, but came down to two pounds; an- 
other got three pounds for ‘ watching’ a flag—the ‘ watch- 
ing’’ consisting in ‘ looking at it’ when he went to bed and 
when he got up. One influential voter, whose annual rent was 
forty-six pounds, got eighty-four pounds for the use of five rooms 
of his house during two weeks. One man sold his vote twice, 
had his two children retained as messengers at one pound each, 
and received one pound for his services in ‘walking up and 
down the street.” There were some two hundred and thirty 
messengers employed; among them were boys of nine, who were 
paid four shillings, six pence, a day. One snug British trades- 
man appeared who ‘never altered his opinions ’— when there 
was an election he gave one vote to one side and one to the 
other; all he wanted was to speak the truth, — he didn’t come 
there with a false tongue. Another impartially dressed his shop 
in blue, distributed Liberal bills and put blue on his children for 
one week, and the next hung out red banners on his outward 
walls, distributed Conservative documents and put red neckties 
on his children. One voter grumbled because the commission- 
ers refused to allow him his expenses when subpeenaed a second 
time after the discovery that he had been bribed twice but had 
said nothing about the second bribery on his first examination. 
Another, who had sold himself for six pounds, clamored for five 
shillings for loss of time in testifying to his shame. * * * 
Mr. Crompton-Roberts spent sixty-five hundred pounds on the 
election, —this sum not including his personal expenses or his 
petition costs,— and thought ‘ this had been done economically, 
ashe had always thought an election cost something like ten 
thousand pounds.’ * * * He tipped his sons lavishly. He 
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gave money freely to personal friends in gratitude for their ex. 
pressions of hopefulness and sympathy, and he forced a twenty 
pound note on his governess for showing an interest in his candj. 
dature. He gave eighteen pounds to one local charity and fiye 
pounds to another —the Foresters’ Widow and Orphan Fund; 
his ‘glasses round,’ on his election, to the fraternity cost hin 
twelve pounds. His housekeeper was liberal in distributing sums 
of from two shillings to ten shillings to poor people who passed 
his house. His chemist got one order of eight pounds for soda 
water alone; it took four butchers and five poulterers to supply 
the family with meat and poultry. Here are some extracts from 
his canvassing book: 

*©¢1, W.H., paralyzed; wants help to get change of airand 
rides out. 

6662. G. M., wants better pension.’ 

3. D. B., very favorable, but poor.’ 

T. J., promised; wants a little drop.’ 

6665, J. T., wants liquoring.’ 

W.R., wants cash.’ 

*6¢7, G. C., wants much assistance; had much illness in the 


house; half a year’s rent at three shillings equals three pounds, 
eighteen shillings.’ 

8. J. T., wife wants liquoring up.’ 

669, T. H. S., mother wants a liquor up.’ 

*6¢10. G. T., some Brahee sugar powder.’ 

***11. T. S., expenses to Ramsgate to be paid; can bring two 


others. 

The above disgraceful account explains such provisions of the 
act of 1883 as the following: 

‘* No payment or contract for payment shall, for the purpose 
of promoting or procuring the election of any candidate at any 
election, be made on account of bands of music, torches, flags, 
banners, cockades, ribbons, or other marks of distinction.” 

The law aims at the prevention of the abuse of many appar- 
ently harmless things. 

It has been, for many years, an only too familiar fact that 
American elections are as corrupt as the English elections were 
before the act of 1883. It has been, I think, the general im- 
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pression that this corruption was worse in the large cities than in 
the country districts. It seems, however, that this is not the 
case, but that the honors are about evenly divided between the 
city and country, if, indeed, the country does not, considering 
all circumstances, exceed the cities in the corruptness of elec- 
tions. An article by Prof. Jeremiah W. Jenks of Cornell Uni- 
versity, entitled ‘* Money in Practical Politics,’’ was published in 
the Century for October, 1892. This is characterized as the 
best and most important contribution to this subject that has 
appeared. Prof. Jenks has not contented himself with hearsay, 
but has made personal investigation, in a large number of cases, 
and, through extended acquaintance with practical political work- 
ers, has been enabled to get at facts relating to American elec- 
tions which would be mortifying and startling, if the public had 
not for so long been accustomed to have them hinted at. From 
this article, it appears that vote-buying is a profession and is 
carried on with the system and precision of a scientific art. The 
yoters are all known and classified into those who are entirely 
independent and will not yield to any improper motives; those 
who may be influenced by promise of office, or business oppor- 


tunity or patronage; those who can be reached by threats (loss 
of employment and the like); and those who are the lowest type 


of *‘ floaters’ or ** commercials,’’ who will sell their votes for 
sums of money, greater or less in amount, or even for drinks. 
It is humiliating to read of farmers who are willing to receive 
from candidates pay for their own time and that of their men on 
election day, and college students who accept from candidates 
their expenses home, giving in return their ballot in favor of the 
candidate making the advance. The idea of the ‘* honest coun- 
try vote’’ vanishes and the integrity and independence of the 
“college vote’’ proves to be a fiction. A careful reading of 
this article is recommended. 

Vote-buying has been very prevalent in San Francisco. I 
have heard Col. Thomas F. Barry describe Chris. Buckley’s ! 
method of buying votes. The ‘ Boss’’ even descended to the 


1 Chris. Buckley, the San Francisco I. Filley, of St. Louis.—Ep. AM. Law 
boss, is an aggravated type of such REv. 
hosses as Ed. Butler and Chauncey 
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payment of voters himself personally. A worker would meet 
the voters as they approached the polls, talk with them, accom- 
pany them to the ballot box, walk with them from the ballot 
box to where Chris. Buckley was standing, and, if the worker 
was convinced that the ballot had been properly cast, he would 
introduce the voter to the ‘** Boss,’’ who stood with a heavy 
overcoat on, his pockets filled with quarter eagles. Buckley 
usually stood with both hands in his pockets, and, when he 
shook hands with the voter, the consideration for the vote passed, 

The English Corrupt Practices Act has been put to a recent 
test in some ten or eleven election contests following the recent 
general election. The result excites admiration not only for the 
act but for the English judicial system as well. The petitions 
in all cases were by defeated Liberals. Prof. Munro, of Owens 
College, was Mr. Balfour’s Home-Rule opponent at the general 
election in July; and immediately after Mr. Balfour’s return, 
Prof. Munro filed allegations of bribery and corruption, with a 
view to invalidating the election and securing the seat. The 
charges were not against Mr. Balfour personally, but against 
some of his subordinate agents. The main charge was the 
treating of electors in public houses. In this case, the 
petitioner was unsuccessful, not being able to prove his 
allegations. The case is cited as illustrating how the seat 
of a statesman of the first’ rank, such as Mr. Balfour, may 
be endangered by the action of the saloon keepers. The 
moral pointed is that still stricter election laws should be passed 
in England, relating to the closing of public houses during 
the hours of polling. In other contests, the petitioners were 
more successful. Frank James, a Conservative, was returned as 
elected from the town of Walsall. His seat was contested on the 
charge of gross bribery, treating, and general corruption; also - 
on the ground of illegal expenditures. It was shown on the trial 
that a great deal of treating had taken place, but it was not 
proved to have been done by the candidate or his agent. The 
court also failed to sustain the charge of bribery and general 
corruption. It appeared, however, that among the expenditures 
set down in the sworn statement, was a charge for six thousand 
hat bands or cards upon which there was a portrait of the candi- 
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date with the words ‘‘ Vote for James,’’ ‘* We’re bound to win.”’ 
If the candidate himself had been shown guilty, he would have 
lost his seat and been disqualified as a parliamentary candidate 
before the same constituency for seven years; but, in this 
case, the guilty party was the candidate’s agent (who was his 
son), who offered as an excuse that he did not know that such 
expenditure was forbidden by the law. Of course, the court 
declined to accept this excuse. The candidate was unseated and 
is disqualified from being a candidate again for the existing 
Parliament. In another case, a charge of treating was sustained, 
the candidate returned losing his seat and being disqualified as a 
candidate before the same constituency for seven years, and his 
agent, through whom the illegal payments had been made for 
treating, was fined one hundred pounds and disfranchised for 
five years. The most interesting case was one where the charge 
was religious or spiritual intimidation of voters. Mr. Patrick 
Fullam was returned elected as an Anti-Parnellite in South 
Meath, Ireland, —his majority being eighty-three. His seat 
was contested upon charges that the Catholic Church had used 
its full spiritual authority to aid in his election. The evidence 
showed that priests had gone to extraordinary lengths in Mr. 
Fullam’s behalf, refusing the last sacrament to a dying Parnellite 
woman whose husband would not vote for Fullam; preaching 
that opposition to Parnell and Parnellites was opposition to sin, 
and that a vote for Fullam was a vote for holy religion; that no 
man who voted for a Parnell candidate could ‘* get eternal salva- 
tion;’’ that Parnell was the “devil of impurity,’’ and that it 
was the duty of all good Catholics to support Fullam. Priests 
exhorted for Fullam publicly at mass, and it was charged that 
they had used the confessional for similar purposes; a charge 
which they declined to affirm or deny. In a sermon which he 
had preached, the bishop of the diocese — Dr. Nulty — declared 
that no one could remain both a Parnellite and a Catholic. The 
contest was tried before two judges, one of whom is a Roman 
Catholic. Nevertheless, they decided against Fullam, unseating 
him ard disqualifying him as a candidate for seven years. This 
statement of the English election contests is taken substantially 
from the New York Nation. 
VOL. XXVII. 23 
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New York, Michigan and Colorado were in the lead amo 
the American States in adopting corrupt practices acts; and they 
were followed by the Massachusetts legislature at its last session, 
The promoters of the Massachusetts act immediately upon its 
passage, organized the Election Laws League of Massachusetts 
for the purpose of securing the enforcement of the law. Its 
first executive committee was made up of representatives of the 
Republican, Democratic and Peoples’ parties and some Inde- 
pendents. This law was first in operation during the last 
Presidential election. The law has been subject to some crit- 
iciszms on theory and its working in practice develops other 
defects. The general scheme of the law is derived from the 
English act, but it does not enter so much into detail, either in 
the definition of crimes or the machinery of its execution. It 
requires the employment of committees who must handle all 
funds used in elections and must give a full accounting, under 
oath, of all money spent. All persons are forbidden to give any 
money, or other valuable thing, or to promise any office, directly 
or indirectly, to aid or promote their nomination or election to 
any office; and all demands upon candidates for contributions 
are forbidden; but a candidate may make a ‘* voluntary payment 
of money, or voluntary and unconditional promise of payment of 
money, to any public committee for the promotion of the princi- 
ples of the party which the committee represents, and for the gen- 
eral purposes of the conimittee.”” The New York Century 
justly criticizes this as seeming to sanction and legalize the “ as- 
sessment ’’ evil, which is one of the most objectionable in modern 
politics. Mere publicity will not prevent candidates from giving 
large sums towards the expenses of the campaign,— the man 
offering the highest price having the best chance for nomination. 
The law is also defective in permitting candidates to incur per- 
sonal expenses without including such in their returns. But the 
most glaring defect, which, in fact, is likely to destroy all effi- 
ciency in the law, is the omission of adequate penalties for 
violations of the law. Fines and imprisonment are the only 
penalties provided for. The unseating and disfranchisement of 
candidates and of others violating the law is not provided for. 
This omission destroys the chief motive of the opposing parties for 
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watching each other at the elections. I have the accounts which 
were published by the Democratic and Republican parties, 
respectively, after the last Presidential election in Massachu- 
setts. One of them shows that the Democratic State commit- 
tee expended $53,291.16; the other, that the Republican 
State committee expended $63,500. These statements dis- 
close another defect in the law, in that all sums received by 
either State committee from the national committees of the 
respective parties are lumped and not itemized. I do not know 
of any prosecutions under this act. 

The Massachusetts act, notwithstanding its defects, was, when 
passed, characterized by some as the best act of the kind in 
America, — although in some respects it was surpassed by the 
New York and Colorado acts. But the present legislature of 
California has gone much beyond even Massachusetts, and, rather 
to the surprise of every one, has adopted an act which apparently 
is the most thorough American act of the kind yet passed. 
Some months ago, Senator Earl, of Alameda County, learning 
that I was working on this subject, requested me to draft an act 
of this kind to introduce at the opening of the legislature of 1893. 
Accordingly, I made a draft of an act, following closely the pro- 
visions of the Massachusetts act, but endeavoring to cure some 
of the defects which had been pointed out in it. This draft was 
introduced by Senator Earl, but, at the same time, there ap- 
peared a bill, which has come to be known as the ‘* Ostrom- 
Shanahan Bill ’’ prepared, I understand, by ex-Controller Dunn, 
which is nearer in its provisions to the English act than any act 
for the purpose yet adopted by any other American legislature. 
The bill based upon the Massachusetts act was dropped and ex- 
Controller Dunn’s bill, with hardly any amendments, and those 
clerical, was finally adopted and has been signed by the gov- 
ernor. I understand that the bill had little opposition, — one of 
its opponents being Bledsoe, of Humboldt. This gentleman is 
usually in the advance in all reform measures, but his objection 
to this bill was that, if adopted and enforced, the jails and 
prisons would not be large enough to hold those convicted 
under its provisions. 

This California bill, if enforced in its true spirit, will work a 
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revolution in our practical politics and ultimately elevate the 
motives of electors, workers and zandidates. Its operation wil] 
be watched with great interest. It promises to play such an 
important part in the history of the State, and also in the matter 
of general electoral reform throughout the country, that I think 
proper to go somewhat into detail in explaining its provisions, 
The purpose of the act, as stated in its title, is ** to promote 
purity in elections.”’ 

Section 1 requires all certificates of nomination to be accom- 
panied by appointment of committees to handle the money to be 
used in conducting the election. 

Section 2 requires the committee to file, within a limited time 
after the completion of the official canvass of the result of the 
election, complete itemized statements of all receipts and dis- 
bursements. 

Section 3 requires the candidate to file a similar statement, 
accompanied by a very specific and comprehensive oath. These 
statements become matters of public record. 

Section 4 provides that a candidate refusing or neglecting to 
file, or making a false statement, shall forfeit the office to which 
he has been elected. It also provides that, if any candidate 
refuses to file a statement or makes a false statement, and is at 
the time the incumbent of an office under the laws of this State, 
he shall not only forfeit the office to which he has just been 
elected, but also the office of which he is at the time the incum- 
bent. 

Section 5 describes in detail the purposes for which only ex- 
penditures are permitted, and also the amount of expenditures, 
which is determined in most cases by a percentage of the salary 
or fees appurtenant to the office. 

Section 6 provides for the method of ouiaiien claims for . 
payment. 

Section 7 provides for the determination of disputed claims. 

Section 8 prohibits all payment of election expenses except 
through the committees or the candidates. 

Section 9 prevents any committee or candidate from hiring, to 
be used as a committee-room or headquarters, or for holding any 
meeting, or for the purpose of in any way promoting the election 
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of a candidate, any premises connected with a saloon or any 
place where intoxicating liquor is sold or supplied. 

Section 10 requires that every campaign document, of what- 
ever kind or nature, shall bear upon its face the name and address 
of the printer and publisher thereof. 

Section 11 specifies with great particularity, and at the same 
time with great comprehensiveness, the acts forbidden by the 
law, and also fixes the penalty for violation at forfeiture of all 
office under the laws of the State. 

Section 12 allows any elector to contest an election for viola- 
tion of the provisions of the act. 

Section 13 provides that in any election contest, founded upon 
alleged violations of the provisions of this act, trifling offenses 
shall be overlooked. This seems to be one of the very few 
imperfect, if not dangerous, provisions in the act. 

Section 14 provides the time within which contests must be 
commenced. This is twenty days after the certificate of election 
is issued, or the declaration of the result of the election, in cases 
of the contests of governor, lieutenant-governor, or member of 
the senate or assembly. In other cases, forty days after the 
return day of the election is the usual limit, except that where 
illegal payment is made subsequent to the filing of the statement, 
proceedings may be commenced at any time after such illegal 
payment. 

Section 15 provides the venue for contests. 

Section 16 prevents any officer, removed as the result of vio- 
lating the provisions of this act, from being appointed thereafter 
to any vacancy which may occur in the office. 

Section 17 provides that every offense against the act, which 
is punishable by imprisonment in the State prison, shall be de- 
clared an infamous crime, after conviction of which the guilty 
party shall be excluded from the right of suffrage. A certified 
copy of the record of conviction is filed in the office of the 
county clerk of every county in the State and becomes a public 
record. 

Section 18 makes it the duty of the district attorneys of the 
different counties to prosecute diligently all parties charged with 
crimes under the act; allows such proceedings to be commenced 
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upon affidavit on information and belief; compels the distriet 

attorneys to permit special counsel to assist them; makes it im- 
possible for such prosecution to be dismissed without the consent 
of such special counsel. 

Section 19 prohibits all payments of money or other thing, or 
promise of office, for the purpose of inducing any voter to vote 
or refrain from voting; the penalty is imprisonment in the 
State’s prison for not less than one year nor more than seven 
years, besides disfranchisement, as provided in the section above 
referred to. 

Section 20 is the obverse of Section 19, and makes the person 
receiving a bribe, of whatever nature, equally guilty with the 
person giving the same. 

Sections 21 and 22 provide penalties for illegal registration. 

Section 23 deals with fraudulent voting, stuffing and tamper- 
ing with the ballots. 

Section 24 fixes a penalty for attempt fat fraudulent: Voting. 

Section 25 prohibits any kind of improper influence of elec- 
tion officers. 

Section 26 fixes the penalty for tampering with the ballot or 
poll list by an officer or clerk of election. 

Section 27 deals with forgery and substitution of returns and 
false addition or subtraction in returns. 

Section 28 fixes the penalty for aiding, assisting, counseling, 
or advising the commission of any of the offenses , mentioned in 
the act. 

Section 29 contains a general provision fixing the penalty for 
any Official neglect not otherwise specifically provided for. 

Section 30 makes every false statement perjury. 

Section 31 prohibits the falsifying of certificates naming dis- 
bursing committees or the putting of fictitious names thereon. 

Section 32 puts a premium on State’s evidence, by providing 
that the testimony of any witness of offenses committed under 
this act shall not be used against him in prosecution for similar 
offenses. 

Section 33 prohibits betting and wagers on elections. 

Sections 34, 35, 36, 37, 38, 39 and 40 make a number of 
minor offenses under the act, such as refusing to file a state- 
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ment, payments in contravention of the act, treating, soliciting 
charity at elections, misdemeanors. 

Section 41 provides generally against ail duress and intimida- 
tion. One peculiar provision of this section is as follows: ‘ It 
shall not be lawful for any employer, in paying his employes the 
salary or wages due them, to inclose their pay in ‘ pay envel- 
opes’ upon which there is written or printed any political 
mottoes, devices, or arguments containing threats, express or 
implied, intended or calculated to influence the political opinions 
or actions of such employes. Nor shall it be lawful for any 
employer, within ninety days of an election, to put up or other- 
wise exhibit in his factory, workshop, or other establishment or 
place where his workmen or employes may be working, any 
handbill or placard containing any threat, notice, or information, 
that, in case any particular ticket of a political party, or organ- 
ization, or candidate shall be elected, work in his place or estab- 
lishment shall cease, in whole or in part, or his place of 
establishment be closed up, or the salaries or wages of his work- 
men or employes be reduced, or other threats, express or 
implied, intended or calculated to influence the political opinions 
or actions of his workmen or employes.”’ 

It is noticeable that this section is drawn strongly from the 
labor union stand-point. All reference to duress or improper 
influence by labor organizations upon their members is omitted. 
This is certainly as great an evil as the duress exercised by the 
employers. This provision is not new. It is found in some of 
the election acts adopted by other States. 

Section 42 prohibits any officer of election from attempting to 
discover how an elector has voted. 

This law seems to combine all the good features of the English 
and best American acts. Whether or not it will work practically 
remains to be seen. Its operation will be watched with great 
interest. Its chances of success are much greater than those of 
many other statutes prepared for the purpose of bringing about 
great reforms, for instance the anti-liquor law. In the latter, 
the question of public opinion determines the success or failure 
of the law. But in the case of this Corrupt Practices Act, the 
public being divided into great political parties, and these parties 
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being equally interested, and against each other, to see this act 
enforced, it will probably produce good results. And, in this 
connection, it is significant to note that the similar act passed in 
New York State was prepared and urged by Governor ‘Hill, 
With the politician in self-defense favoring the enforcement of 
the law, and the rank and file of the voters presumably also in 
favor of it, its opportunity of success is much enhanced. Never. 
theless, complete success along this line can be expected onl 
through the elevation of public opinion. ‘ Venality in public 
affairs will die when the venal spirit in the individuals becomes 
extinct.” 


JosEPH HUTCHINSON. 
SAN FRANCISCO. 
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LIABILITY OF AN ORGANIZER OF A CORPORATION 
FOR ITS ACTS.) 


In the earlier days of corporations a charter was a solemn 
instrument. It was usually passed as a special act by the legis- 
lature and approved by the governor. It had all the presump- 
tions in its favor which attached to other laws passed by a 
co-ordinate branch of the government and was essentially the 
act of the State. It was usually granted for a special purpose. 
The chief complaint against corporations was they were so rich 
and powerful that they absorbed the wealth of the country and 
controlled the government. 

At this time two principles of corporation law were established, 
viz.: 1. That the validity of a charter could only be questioned 
by the State which granted it in a direct proceeding for that pur- 
pose, and that in a collateral action the validity of the charter and 
the objects and purposes for which it was granted could not be 
attacked,? and, second, that the stockholders and officers of the 
corporation were not personally responsible for its acts or the acts 
of its agents. In our march of civilization we have advanced far 
beyond our fathers in this regard as in many others, and it seems 
to us that the above principles will have to be materially modified 
in order to meet the demand of justice. Under our law a great 
variety of purposes are named for which corporations can be 
formed, and any three citizens can obtain a charter for these pur- 
poses by simply complying with certain formal requisites. It is no 
more trouble to write out and obtain a charter than to write and 
record adeed. It is as much the duty of our Secretary of State 
to file and record the charter upon compliance with the formal 
requisites as it is the duty of the recorder to record a deed upon 


1A paper read before the Texas 2 Beach on Corporations, §§ 13 
Bar Association by Hon. J. M. Avery, and 14. 
of the Dallas bar. 5 1 Beach Corp., § 115. 
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compliance with certain formal requirements. No action, what- 
ever, is taken by the State, and the charter is essentially the 
act of private individuals.’ A charter can be obtained for almost 
any purpose. Our Supreme Court has decided that it is not 
necessary that its capital stock should be subscribed or paid in 
in order for it to be a legal corporation and transact business ag 
such.?- Under the authority of the above laws and decision we 
are now liable to have a flood of entirely insolvent corporations 
under which the business of the country is to be transacted, 
This evil bids fair to take the place of the old complaint against 
their being too rich and powerful. 

Mr. Cook, in his work on Stock, Stockholders and Corpora- 
tions, sounds a note of warning. He says: * ** A corporation 
is in law a person or entity distinct from its stockholders and 
officers. It may become insolvent and yet not make them 
insolvent. It may commit fraudulent or ultra vires acts, and 
yet they be not liable therefor. Hence it is that a corpora- 
tion is often organized to act as a cloak for frauds. Such cases 
as these are becoming common, and the courts are becoming 
more and more inclined to ignore the corporate existence and 
thereby circumvent the fraud.’’ The cases bearing on this ques- 
tion are few and of recent date. One species of these corpora- 
tions is seen in railroad building. A wealthy and powerful com- 
pany desires to build an extension ora branch road. Instead of 
building this itself and thereby becoming liable for any damages 
incurred, it organizes a small corporation to do so under our 
laws. The new corporation then elects as directors the officers 
or agents of the old company; a line is surveyed and imme- 
diately the line is mortgaged for more than its market value; 
the bonds are taken by the old company or its agents and the 
road is built on the money obtained. Inthe construction of the 
road a person’s farm is flooded and he is greatly damaged; by 
the time the road is finished it is placed in the hands of a re- 
ceiver, the road is sold and bought in by the bondholders. This 
is no hypothetical case. Almost this identical case has come 


1 See Oregon R. &c. Co. v. Oregon- ment Co., 74 Tex. 421; s.c. 12 8. W. 
ian R. Co., 130 U. S. 1. Rep. 101. 
2 National Bank v. Texas Invest- 3 Section 6630, 
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under our observation at Dallas. The question then arises, is 
the old company liable for damages? A case similar in princi- 
ple was decided by the Supreme Court of Illinois in 1890.1. A 
Cincinnati Railroad Company had organized the Kankakee and 
Seneca Railroad Company, with a capital of $10,000 to build an 
extension, and in the building Horan’s farm was flooded and 
damaged. He sued both companies and recovered damages 
from both. The court says: ‘It may be admitted that the 
road was built by that company (Kankakee and Seneca Railroad 
Company) with moneys obtained by mortgaging the road, and 
that the legal title to the road and its appurtenances is and al- 
ways has been, in that company, and still those facts do not re- 
peal the inferences legitimately arising from the evidence that 
the Cincinnati company counseled, contributed to and assisted 
in the enterprise, in such manner as to be jointly liable with the 
Kankakee company for the consequences of the wrongful, negli- 
gent or improper construction of the road. Even the mortgages 
in question, if they had been received in evidence, would, in 
connection with the other circumstances in proof, have furnished 
very suggestive corroboration of the theory that the Kankakee 
company was organized and designed as a mere instrument in 
the hands of the Cincinnati company for the construction of a 
line of railroad for the use and to subserve the purposes of that 
company, said company being in fact the real and ultimate prin- 
cipal in the enterprise. There is no magic in a corporate organ- 
ization where the corporation is in fact employed for the accom- 
plishment of a certain result, which can exempt the employer 
from responsibility.’’? In the case of the Atchison, Topeka and 
Santa Fe Railway Company v. Davis,’ the same point in princi- 
ple was decided in the same way by the Supreme Court of 
Kansas, but upon rehearing that opinion was set aside and the 
parent company held not liable. We believe that the Illinois 
decision is correct and that the enforcement of the principle 
there announced is necessary to obtain the ends of justice. 

There is a principle of the common law that the owner of 


1 Kankakee &c. R. Co. v. Horan, 41 2 Day v. Postal Tel. Co., 66 Md. 
Am. & Eng. R. Cas. 13; s. c.131 Ill, 354; s. c. 7 Atl. Rep. 608. 
288, 3 25 Am. & Eng. R. Cases, 305. 
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buildings and other property may lease them and put the lessee 
in possession, and ordinarily the lessee only is responsible for de 
fects in the building arising after the tenancy, and for negligence 
in the operations carried on the premises by the tenant.1| When 
this principle is combined with the principles above stated 
governing corporations, we have a very destructive and alarming 
combination. Suppose that the owner of a hotel, factory, ete, 
wishes to operate it free from responsibility, what can he do? 
He first organizes a corporation with a small capital stock, say 
$1,000; he signs the proper charter, together with two of his 
employes, and it is acknowledged properly and filed with the 
Secretary of State. He then gives his two employes one share 
each, and subscribes for all the balance of stock himself. He 
and the two employes are made directors, and he is elected 
president and general manager. The corporation is then author- 
ized to lease property and stuart business without any or only a 
small part of its stock being paidin. With the concurrence of 
the directors he leases his hotel or factory to the corporation by 
the month or the year, and it binds itself to keep the building in 
repair. He then puts the corporation in possession, and there- 
after the property is run by the corporation with him as its 
president and general manager; he furnishes such money as may 
be necessary, and appropriates all the profits as dividends on 
his stock: the debts of the company are at any time sufficient to 
absorb all its capital, so that it is practically insolvent. Suppose 
that in the operation of this business a person is negligently 
injured or killed so as to render some one responsible ; suppose 
that the president was not personally negligent in this particular 
death. A judgment against the corporation would be worthless, 
Can the organizer of this corporation be held responsible? This 
is not entirely a supposed case. There is now pending in the 


District Court of Dallas County a case involving these facts. If 


the organizer is sued, he replies that the damage was done by 
the corporation, his lessee, and that it alone is responsible, and 
that he is only responsible for his subscription for stock. If 


1 Marshall v. Heard, 59 Texas, 266; Texas &c. R. Co. v. Mangum, 68 Texas, 
342, 


XUM 


LIABILITY OF AN ORGANIZER OF A CORPORATION. 365 


you say that the corporation is invalid, he replies that this ques- 
tion can not be raised in this collateral action, and can only be 
raised in a suit by the State. 

We have been able to find no authority directly on this ques- 
tion and very few authorities even bearing on this point. Mr. 
Beach in his late work on corporations does not touch on this 
point, so far as we have discovered. But in a letter to us he 
expresses the opinion that in such a case the organizer would 
not be responsible and that you can only proceed against the in- 
solvent corporation and collect his subscription to its stock, if 
not already paid. This is high authority, but we must differ 
with him. If he is correct then what will be the effect of sucha 
decision? All the factories, hotels, street railroads, mines and 
all the other many businesses for which corporations can be or- 
ganized will be run by insolvent corporations. The owner will 
practically manage the business as if it was his own and take all 
the profits, and yet be entirely free from liability for damages. 
Almost the entire business of the country will thus be run by 
insolvent paper corporations practically without any capital. 

In the few cases bearing on this question the courts seem in- 
clined to disregard the old principles in dealing with such cor- 
porations. In the case of Montgomery v. Forbes,! decided by 
the Supreme Court of Massachusetts in 1889, in speaking of a 
transaction somewhat similar to this, the court says: ‘* The de- 
fendant’s pretended associates were associates only in name; he 
alone was interested in the enterprise. The defendant took all 
the shares of the capital stock and paid in to himself as treasurer 
only 50 per cent of the amount thereof. It was just the same 
as if the defendant had done nothing at all in the way of estab- 
lishing a corporation, but had conducted the business under the 
name of the Forbes Woolen Mills, calling it a corporation. The 
business was his personal business which he transacted under that 
name.’? The facts of that case were not identical with the sup- 
posed case, but we think the reasoning of the court equally ap- 
plicable to the case supposed by us. In Pennsylvania, in order 
to form a limited partnership the articles of association are 


1 148 Mass. 249. 
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required to substantially contain the same statements as our 
charters and to be filed and recorded. In the case of Hill y, 
Stetler, decided by the Supreme Court of Pennsylvania, in 1889, 
the court, in speaking of an association of that kind, says; 
** This statement followed the act of assembly and as to its form 
was entirely regular, but the proofs show that not one dollar was 
paid by either one of the subscribers to the stock. It was, 
nevertheless, recorded, and the ** Amity Coal Company, limited,” 
entered upon its business career without a farthing in its treasury 
or an article of property in the world. This was not a compli- 
ance in good faith with the requirements of the act of 1874, 
The purpose of that act was to foster legitimate and honest un- 
dertakings, where capital was subscribed and contributed by per- 
sons desiring to engage in business, and not to bring into life a 
brood of associations without capital, without a treasury and 
possibly without a solvent subscriber. But this association was 
not merely an empty shell, * * * it was in evasion of the 
law and a fraud upon the public.’’? 

In these classes of cases we think that a distinction should be 
made between actions on contracts and those for damages for a 
tort. A person making a contract with a corporation has an 
opportunity to investigate the facts surrounding the creation of 
the charter and he is frequently estopped by his contract to deny 
the validity of the corporation,? but in cases of tort no such op- 
portunity is given and no such estoppel arises. And why should 
not the validity of the charter be open to attack in a collateral 
action in such a case? As we have seen, the charter is essentially 
the act of private persons under our law, and our Secretary of 
State is not even required to issue a certificate or permit to do 
business. Much more formality is required by our laws in exe- 
cuting a deed by a married woman, and yet the validity of 
such a deed can be inquired into and the purposes and intention 
of the woman passed upon in a collateral action. And why 
should not the same rule apply to the charter of a private cor- 
poration? The reason for the old rule has ceased, and the rule 
itself should cease with its reason. 


1 127 Pa, 145. 2 Rev. Stat. Tex., Art. 599. 
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We believe that in the case supposed by us and in all similar 
cases the courts would hold the organizer of such corporation 
liable in a collateral action upon either of the following grounds: 

1. Our statute requires three associates to form a corporation 
and that there should be directors of the corporation. By this 
is meant real Lona fide associates and directors, and not mere 
figureheads or dummies, subject to the will of one man. We 
think that a corporation formed with such dummies would be 
held invalid. 

2. We think that such a corporation would be held an evasion 
of the law, a fraud upon the public and contrary to public policy. 

3. The organizer would be held to be simply conducting his 
own personal business under the name of a corporation as a 
device to escape liabilities, and he would be held liable the same 
as if he was conducting his business under another man’s name. 

4. If the corporation was held to have a legal existence, it 
would be treated as the mere agent and instrument of the organ- 
izer, and he would be held liable for its acts. 

The above is about all the relief that the courts can give for 
this evil in the present state of our law. The legislature might 
afford some relief from these wild-cat companies. In 1848 the 
State of New York passed a general law authorizing corporations 
in certain cases, and this has been amended and enlarged since. 
In 1890 these various statutes were consolidated and made uni- 
form.! One chief feature of the New York law is that the 
whole capital stock must be subscribed in good faith before the 
company can commence business, and the subscriptions must be 
paid in full within a certain time thereafter. A great many of 
the States provide that before the charter is filed it shall be 
approved by the governor, or a judge of the court of record or 
some other State official who shall pass on its legality, ete. 

Most of the legislation in the United States on this subject 
seems to be based onthe laws of New York. But in many of the 
new States, and especially in this State, the New York plan for 
forming a corporation was adopted, but the safeguards of the 
New York law were disregarded. We would suggest that a 


1 See N. Y. Laws 1880, ch. 563 and ch. 567. 
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board consisting of a governor, attorney-general and commis- 
sioner of insurance, statistics and history be formed and that all 
proposed charters be submitted to them, They can be required 
to pass upon the validity of the charter and the legality of its 
objects and purposes, and to see that its capital is reasonably 
sufficient to carry out such objects and purposes. 

Upon the approval of this board the charter would be filed with 
the Secretary of State, who would then authorize the incorpora- 
tors to take subscriptions for stock, and when the stock was all 
subscribed he would then issue a permit to the company to com- 
mence business. As to the payments of the subscriptions, the 
making of annual reports and the other details necessary, we 
think the New York law of 1890 should be followed. It may 
be urged that such restriction will retard the formation of cor- 
porations, but the facts and the experience of other States do not 
warrant such aconclusion. These or similar restrictions exist in 
New York and a great many other States, in which there are one 
hundred corporations to one in our State. If a corporation is to 
be treated by the courts as the creature of the State, then the 
- State should take effective means to protect the public in the for- 
mation and regulation of its creatures. The mistake we have 
heretofore made is that we allow all sorts of wild-cat corpora- 
tions to be formed, and then undertake to regulate or suppress 
them after they are fully grown. It is as true of corporations as 
of individuals that you must start them right in order to keep 
them in the straight and narrow path afterward. 
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THE LEGAL ASPECT OF SOME MODERN POLITICAL 
NOTIONS. 


If the data were forthcoming it is more than probable that all 
history would show cycles of great national unrest, producing 
grave crises in human affairs. Such periods would be naturally 
followed by reaction, waning interest in public questions, and by 
other periods of calmness and national health or well-being. 
That the world is in one of these cycles of unrest, is indicated 
by the much theorizing, the oratorical mouthing and the ramp- 
ant demagoguery, existent everywhere. Violent changes are in 
the air! Many of us pose as reformers, and the present looks 
askance at the past! Singular fatuity. 

How the resultant evils of such a cycle may be mitigated by 
the lawyers — the leaders of the law-abiding classes — is perhaps 
a subject worth a moment’s consideration. In this connection, 
let us consider that all the law of the lawyers is concerned 
with two great subjects: persons and property; and that the 
march of jurisprudence has after centuries of conflict succeeded 
in just reaching two prime concepts, that all persons are entitled 
to civil freedom, in its most comprehensive sense, and to abso- 
lute equality before the law, and next, that the right of private 
property is absolute. The absoluteness of the property-right 
involves, among other things, equal taxation, and full compensa- 
tion to the owner before the right of eminent domain shall be 
exercised. Let any government violate either of these funda- 
mental canons and it ceases to be modern, just, or worthy of 
its high functions. 

Unfortunately the tendency of the times seems to prompt 
government to forget these two simplest elements of human prog- 
ress. Ignoring the maxim, that that government is undoubtedly 
the best which is the least, a certain class of persons are for a 
paternal government which shall right all human ills and in the 
interest of all the people interfere generally with the liberty of 
VOL. XXVII. 24 
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individuals. Other reformers assert openly the duty of the 
State to ride rough-shod over individuals for the benefit of the 
whole people. Still other agitators — and perhaps these are the 
most subtly mischievous of their sect— are for taxing certain 
classes of property to the entire exclusion of other classes. At 
the present time these dangerous notions are producing some 
very interesting decisions of our courts of justice, and it may 
be well to eall them to the attention of those who have no very 
fixed notions on the subjects indicated. 

The first of this series of decisions relates to the so-called 
**single tax’’ laws. By ‘single tax’’ laws and notions is 
meant those usually promoted or advocated by the disciples 
of Henry George. The laws themselves are at war with an 
old and hitherto honored maxim of free governments, ‘ equal- 
ity in taxation.’’ They involve a proposal to tax the owners of 
land to the exclusion of the owners of cattle, merchandise, 
machinery, furniture, and all other kinds of personal property. 
The reformers in question argue that by thus relieving personal 
property from taxation, trade will be fostered and benefited and 
that ultimately the owners of real estate will feel the benefit of 
the additional tax. Their argument thus comes to the assertion, 
that taxation is indirectly a benefit. 

Singularly enough the single tax Georgeites are forced by 
their theory to be free traders, as regards foreign trade, for the 
abolition of all imposts must be an auxiliary to their scheme of 
a single tax. It matters not to them that the entire scheme of 
Federal taxation has from the foundation of our government 
involved a partition of the taxing power between the States and 
the general government, by which impost taxes have been left 
to the general government for the purposes of revenue and inter- 
nal taxes to the State. These reformers would create a revolu- 
tion and have both State and Federal revenue raised wholly by 
a tax on lands. Thus the most conservative and useful classes 
of any community, the land-owners, those who have always 
borne their full share of the taxes and of the support of govern- 
ment in the most trying times of our history, are to be taxed 
still more for the benefit of the public. And this notwithstand- 
ing real estate is now taxed all that it can well stand, 
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Singularly enough also the free traders of the George stamp 
argue, that the single tax is a blessing in disguise, although they 
deny that a protective tariff is a blessing in disguise. They are 
thus inconsistent, for their single tax scheme really involves pro- 
tection to personal estate. They forget also that a tax is not 
a blessing but a stern necessity, and one only to be borne by 
a free people when it is equally laid, not when laid to benefit 
a particular class, but when it makes all contribute alike to the 
just expenses of legitimate government. Thus high protection 
notions and the single tax notions are both in conflict with one of 
the most wise principles of government by a free people, for 
such schemes of taxation both foster one class of owners at the 
expense of. another. With this explanation we may now pro- 
ceed to the law of the lawyers. 

On the 15th day of March, 1893, the Supreme Court of Mary- 
land held a single tax law of that State unconstitutional in a case 
which will henceforth stand out as one of the fair beacons of 
liberty. Itseems that the town of Hyattsville had been captured 
by the single tax notion and proposed to lay all its taxes on real 
property. The authorities therefore deducted the $180,000 of 
personal property from the tax levy, also the improvements on 
the land, and placed all taxes on the $369,709 value of land. 
The result was what might have been expected — a resort to the 
courts. The following extract from the opinion in this case will 
convey a feeling of satisfaction to all right-minded Ameri- 
cans. *** * * Jt cannot be conceded, therefore, that the 
legislature ever intended to give to this municipality — even if 
it had the authority to give it—a power fraught with these 
mischievous consequences, and inasmuch as the language em- 
ployed in the statute is susceptible of an opposite construction 
without straining its natural meaning, that construction which 
denies the asserted power and avoids all conflict with estab- 
lished principles must be adopted. 

‘¢ But beyond this lies a more important objection to the valid- 
ity of the board’s proceedings. The Declaration of Rights, 
Article XV, provides that every person in the State, or persons 
holding property therein, ough to contribute his proportion 
of public taxes for the support of the government according to 
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his actual worth in real or personal property; yet fines, duties, 
or taxes may properly and justly be imposed or laid with a 
political view for the good government and benefit of the 
community.”’ 

‘* This provision has, with a slight but not material change of 
phraseology, been a part of the organic law of Maryland for 
considerably more than a century. Its predominate object is 
to provide by a fixed enactment, equality in taxation, and to 
prevent as far as possible the burden of supporting the govern- 
ment from being thrown upon some individuals to the exclu- 
sion or exemption of others. It prohibits unjust discrimination, 
and while it remains in force the land-owner, be his possessions 
large or small, has an absolute and complete guarantee that 
public taxes cannot be imposed upon the soil alone. Build- 
ings, improvements, and personal property are, under its terms, 
as liable to assessment for taxation as land. Its theory is that 
the distribution of the burdens over every class of property 
alike will lessen the proportion of each individual’s contribu- 
tion, whereby oppressive exactions from the owners of any 
particular species of property will be impossible. As those 
who own buildings, improvements, and personal property in 
all its various forms—as well intangible as tangible — are 
equally protected in their possessions by the State and local 
government with those who own the land, the support of those 
governments should place no heavier charge upon the one than 
on the other class of individuals. This has been the uniform 
and consistent principle always followed in Maryland. Emi- 
nently just in itself, as a sound and long accepted axiom of 
political economy, it has been incorporated in her organic law 
since November 3, 1776; it has been upheld by her courts, and 
steadily and tenaciously adhered to by her conservative people. 
But the act of 1892, not only under the construction placed 
upon it by the appellees, but palpably by reason of its exemp- 
tion of all personal property, attempted to overthrow this 
salutary principle and to disregard the fifteenth article of the 
Declaration of Rights, and to substitute an experimental, if not 
a visionary scheme, which, if suffered to obtain a foothold, 
will inevitably lead to ruinous results. 
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‘‘ By making no provision for the assessment of personal 
property in the village of Hyattsville and by confining the 
assessment to lands and improvements only, the act of 1892 
undertook to exempt all personal property from municipal 
taxation; and if the appellees’ interpretation of the act be 
conceded to be correct, it in like manner authorized the ex- 
emption of buildings and improvements. Thus the whole cost 
of conducting the municipal government in all its departments 
was attempted to be thrown exclusively upon the land. 

‘Tf the legislature may lawfully do this in the particular 
instance of Hyattsville, it may do the same thing in the case 
of a larger and more populous municipality, and likewise with 
reference to a county, and if as to one county then as to 
every county in the State. If the assessed valuations upon 
buildings and improvements and upon personal property be 
stricken from the assessment books of the several counties, 
and the taxes be levied only upon the owners of the land, the 
burden would speedily become insufferable and land would 
cease to be worth owning. Such a system would eventually 
destroy individual ownership in the soil, and, under the guise 
of taxation, would result in ultimate confiscation. 

‘‘The wisdom of providing in the organic law against such 
abuses is obvious, and the provision by which the people of the 
State are protected against them embodies a fundamental prin- 
ciple which underlies the American system of taxation. 

‘The attempt made by the act of 1892 to disregard the 
fifteenth article of the Declaration of Rights by exempting all 
personal property from assessment must prove abortive, and 
as the act undertakes to establish a scheme of {taxation not 
warranted by the organic law, it must be stricken down as null 
and inoperative.” 

If this important opinion be contrasted with the theories of 
Henry George as set forth in his work entitled ‘* Progress and 
Poverty,’’ it will be seen that the George scheme of taxation is 
in the opinion expressly declared to be at war with the American 
principle of *‘‘ equality in taxation,’’ and subversive of just 
economic notions. George says (Book VII, Chapter I), ‘that 
if private property in land be just then is the remedy I propose 
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a false one; if on the contrary private property in land be 
unjust, then is this remedy the true one.”’ Again in Book 
VII, Chapter II, George makes statements, some of which may 
well be thought to be distinctly mischievous if not communistte 
in tendency. He says, ** It is an axiom of statesmanship which 
the successful founders of tyranny have understood and acted 
upon—that great changes can best be brought about under 
old forms. * * * We already take some rent in taxa- 
tion. We have only to make some changes in our modes of 
taxation to take it all. * * * Now, insomuch as the 
taxation of rent, or land values, must necessarily be increased 
just as we abolish other taxes, we may put the proposition into 
practical form by proposing — to abolish all taxation save that 
upon land values. * * * When the hare is once caught 
and killed, cooking him will follow as a matter of course, 
When the common right of land is so far appreciated that all 
taxes are abolished save those which fall upon rent, there is no 
danger of much more than is necessary to induce them to 
collect the public revenues being left to individual landholders,” 

The utterances of the Maryland Court of Appeals ought to do 
much toward the extinction of such false economic notions, which 
even in a great commercial commonwealth, New York, have 
received some respectable approbation. The lesson which the 
Hyattsville case distinctly teaches the American lawyer is, that 
the leading principle to be observed in levying taxes by a free 
government is ‘* equality.’’ It is to be hoped that the lesson 
may sink deeply in many hearts, to be revered, as it well should 
be, for such mischievous heresies if permitted can only be pro- 
ductive of civil commotion. In this country where any indus- 
trious person may own land if he will, there surely can be no 
excuse for agrarian agitation. Nor ought we ever to lose sight 
of the fact that the American republic is the one great nation 
in history, founded on the integrity of compact. With Amer- 
icans the idea of contract underlies the very conception of all 
government, and their just limitations on even the legislative 
interference with the region of contract have been at the same 
time the pride of their own people and the despair of other 
nations. Certainly it would denote decadence in them were they 
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to forget that the integrity of contract is at the foundation of 
all their free institutions. 

Passing from the ‘single tax notions ’’ and the recent Mary- . 
land case, we may learn another lesson from a much more cel- 
ebrated litigation—the elevated railroad cases in New York. 
The geographical configuration of the city of New York neces- 
sarily involves much congestion of population and at certain 
hours considerable inconvenience. This fact and popular pres- 
sure at last induced the legislature to pass a series of acts to 
accomplish rapid transit. These acts ignored (or at least did 
not sufficiently consider) two principles of free government, that 
private property should not be taken without just prior compen- 
sation and that abutting owners in a civilized State have a right 
to rely on the dedication of the streets, viw publice, to street 
uses only. 

The effect of the legislative permission in question was to per- 
mit certain private common carriers for profit to build and oper- 


‘ ate a steam railway, constructed on a bridge-like structure, over 


and through many important streets of the city of New York. 

The railway bridge ran parallel with the facades of many fine 

buildings which it necessarily darkened and damaged or other- 

wise greatly depreciated in value. In some of the narrower 
streets bordered by private dwellings, the proprietors were nearly 
ruined, for neither the acts in question nor the constitution of 
New York made adequate provision for compensation to its 
owners, at least prior to such occupation and operation by the 
railway company. The abutting proprietors were therefore left 
by the authorities to wage a desultory and expensive war with a 
vast private corporation. Although this railway has been for 
many years in operation, thousands of damage cases are yet 
undetermined, clogging the calendars of the local tribunals and 
otherwise working mischief to the public. It is undoubtedly 
true that the construction of the railway in question was a great 
convenience to the citizens at large and that the urban congestion 
denoted was much relieved by it. But to many this railway fur- 
nishes only a disheartening example of the growing tendency to 
neglect the fundamental rights of private property. Such a 
construction of a steam railway in the public streets, bordered by 
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permanent buildings and homes, is regarded by some of our citi- 
zens as perhaps the greatest outrage ever yet perpetrated in a 
modern and civilized community. The confidence which hitherto 
prevailed among English speaking nations, that property along 
great public streets was absolutely secure from deterioration by 
any obstruction or perversion of the strict street use, has been 
lessened. The revolutionary principle, that the desire of the 
majority can override at will all private right, would indeed have 
completely triumphed in this instance, had it not been for the 
somewhat tardy declarations of the courts of New York. In the 
case of Story v. New York Elevated R. R. Company,’ the ease- 
ments of the abutting proprietor in the streets in question were 
finally declared, as against the elevated railroad companies, to 
be property protected by Article 1, Section 6, of the Constitution 
of New York which prohibited the taking of private property 
without just compensation. In a series of other litigations a 
measure of damage for the abridgment of such easements has 
been laid down by the courts and bids fair to be adequate when 
worked out to its final results.? It is to bé hoped that this tardy 
vindication of private right may frustrate similar efforts of like 
corporations to avail of the cheapest routes, the public streets of 
American towns. 

The lesson which these elevated railway cases undoubtedly 
teach the law abiding citizen is, that no public conveniences 
justifies the taking of private property even indirectly without 
full prior compensation to the owners. Just as it is true that it 
were better that many guilty men should escape than that one 
innocent person should be punished unjustly, so it is true that the 
public better be inconvenienced than obtain its conveniences by a 
violation of the principles of justice or by the sacrifice of individual 
right. If theinner history of the elevated railways in New York 
be ever known, it will probably show a rampant speculation based 
not only upon a franchise but predicated of an usurpation of the 
public streets with the consent of delinquent public authorities. 
This plan has to some extent been frustrated by the courts. Its 
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moral influence has however been bad. Had the citizens at large 
been more patient a real system of rapid transit would no doubt 
have come in due time, and without the slightest necessity of 
injuring private property it could have been made an ornament as 
well as an instrument of usefulness to the public. In the long 
future this particular railroad will no doubt become a byword 
and a reproach to our institutions, for it was based on the as- 
sumption, that might is stronger than right and that public con- 
venience justifies a disregard of vested rights. It is true that the 
practical consequences of this-particular infraction of justice have 
not always been so disastrous as they might have been; never- 
theless, the instance cited is one deserving the severest con- 
demnation of all true Americans, for it was a plain invasion 
of private rights, under the pressure of so-called popular 
convenience. 

Let us consider next the notions of those who propose to cure 
all ills by act of assembly. These persons generally believe in 
paternal government and think that the functions of the State 
should be so enlarged as to embrace many of the pursuits of pri- 
vate persons. These ‘States socialists,’’ as they are called, 
include different types of thought. Their extreme wing would 
have the State abolish even poverty, forgetting that it has been 
said that ** the poor always ye have with you ’’ and overlooking 
the fact that poverty is as inseparable from any system of earthly 
government as sickness is inseparable from life, All that any 
State can do is to mitigate human suffering by a wise regard for 
just economic principles. Inthe opinion of the best thinkers 
socialism once accomplished in practice would stop the progress of 
our development, which can only be perfected through the fierce 
conflicts and complications incident to modern life. Yet our 
friends, the State socialists, are proposing to extirpate not only 
poverty but riches. Even the moderate men among them are in 
favor of limiting the power of American citizens to amass riches. 
Now a serious proposal of this kind subverts all prior conceptions 
of American government, for it has always been our creed that 
the functions of free government are limited and that our citi- 
zens are to be left free to accomplish all that they may by honest 
endeavor. The proposal to regulate the acquisition of fortune 
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has not yet taken, however, the form of sumptuary laws or of 
direct attack on the living possessors. It has taken the form 
either of small succession taxes or of what is called collateral 
inheritance taxes. Now where these taxes are a necessity for 
the maintenance of an efficient but economical government they 
may very justly be imposed, but where they are not a necessity 
and are laid with the avowed object of restricting private for- 
tunes, they are most mischievous, engendering not only extrava- 
gance in public expenditure, but bad ideas of the power and duty 
of the State. If we reflect it will be found that the rich are an 
indispensable element of a highly civilized State. In that State 
where there are no rich, the opportunities of the people at large 
are most limited and those of the governing class most preca- 
rious. There is no political danger to be apprehended from great 
fortunes, for under any system of government they have hada 
limited duration as compared with the life of nations. Their nat- 
ural decay is so rapid that any accelerated disruption is unneces- 
sary, as well as violative of sound notions of political economy and 
destructive to the industries of the whole people. The mischief 
already done to the minds of our citizens by wrong notions of the 
functions of the State has found a recent expression in a bill, 
brought into the New Jersey legislature, to limit the value of the 
estates which persons may acquire through the death of another. 
A similar bill was introduced in the legislature of Illinois in the 
year 1887. Thus far no such’ measure has passed into a law. 
When it shall it will present very interesting questions, and may 
be declared repugnant to the constitution of the United States 
which has now created a citizenship of the United States. Such 
citizenship, in the course of the growth of the nation, will no 
doubt be fully protected from the idiosyncracies of the local 
legislatures. 

It is true that an ordinary succession tax when equally laid 
upon all persons alike has been declared to be not unconstitu- 
tional ! or in conflict with the fourteenth amendment.? But the 
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succession tax laws of this country have never yet gone to the 
extent of regulating the amount of inheritances. When they 
shall attempt this, the courts will be forced to decide something 
of great and permanent value to the status of a citizen of the 
United States. It is to be hoped that the emancipation of the 
individual from interference by governmental restrictions will 
then mark an epoch. 

The notions of the State socialists are at war with the Amer- 
ican idea —that the true functions of government are very few. 
Yet at the present time the labor unions are urging the legis- 
lature of New York to enable the city government of New York 
in their interest to build and own a system of intramural rapid 
transit, although every thinking person must concede the utter 
unfitness of such municipal government for the undertaking. 
So we have proposals that the government shall undertake 
various other business operations hitherto in private hands. 
Although such notions are subsiding in many other countries 
where they have been put in practice they seem to be quickening 
here, notwithstanding they are at war with that axiom of repub- 
lican government which confines the functions of the State to 
the most limited essentials of government and leaves to private 
enterprise and profit everything that relates to business, except- 
ing only the carriage of letters and other mail matter for hire. 
Yet the present agitation of such ideas as those indicated, can 
not be regarded as an unmixed evil for it serves to direct public 
attention to one great danger in a commercial republic —the 
abuse of the advantages of great fortune. From time im- 
memorial the fortunes of the newly rich have been the chief 
subject of satirical literature. To exercise the privileges of a 
great fortune in a graceful outward manner, without ostentation 
and vulgarity and yet with dignity and true charity, requires no 
ordinary talent in the possessor. The quick rise of the spec- 
ulative fortunes in this country has produced some social and 
legal phenomena which are no doubt among the most grotesque 
ever seen since the world began. Yet the irresponsible use of 
modern fortunes is not altogether peculiar to this country. In 
a recent number of the Revue des Deux Mondes, a distinguished 
writer, the Vicomte Melchior de Vogiié points out, that the 
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wealthy classes have become the real rulers of nations, displac- 
ing royalty, aristocracy, the church, and all the other ancient 
forces of the State. He also asserts that they have become as 
contemptuous of public opinion as were the old regime before 
the French revolution. There is a suggestion here that our rich 
men may well make a note of, if they will. 

But the graceless exercise of the advantages of fortune, or the 
personal neglect of the privileges of fortune, furnishes no excuse 
for repressive legislation, as such offenses have a Nemesis of 
their own. The offenses themselves are not of a kind to justify 
any legal interference with the laws of property or with individ- 
ual freedom of contract. Of recent years we have seen much 
legislation on the subject of labor and contemporaneously a great 
improvement in the dignity of labor. Yet it may be doubted 
whether such improvement is due to legislation. The fact is 
that social forces and intelligence are quickening. Many of the 
real laborers of to-day are persons of scientific attainments and 
these are, by nature, the generals of their order — leading them 
out of the slough of despond to a real perception of the dignity 
and usefulness of their true position in the State. But this prog- 
ress goes on best when there is no interference by the State in 
the realm of contract, and no sedition upon the part of the 
working classes. 

It is of course difficult to draw the line between the proper 
assertion of the rights of labor and the i improper vindication of 
the aspirations of labor. Recently we have had one or two in- 
dications that the courts of justice will be forced to define such 
difference in the course of keeping the public peace. The last 
of these is the case of the Ann Arbor strikers, where the 
United States Circuit Court for the sixth circuit granted a man- 
datory injunction against the chief of the Brotherhood of 
Locomotive Engineers and the chief of the Brotherhood of Lo- 
comotive Firemen, requiring them to raise the boycott against 
the cars of the Ann Arbor Railway Company. The granting of 
such injunction of course assumes that a boycott is shown, prima 
JSacie, to be a violation of Federal law, or else a seditious inter- 
ference with the realm of private contract and an invasion of 
the peace of the State. This decision was not the first of its 
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kind. In the case of the United States v. The Workingmen’s 
Amalgamated Council of New Orleans and State of Louisiana 
et al., the United States Circuit Court had long before, in the 
fifth judicial circuit, granted an injunction which completely 
dispelled 1 most formidable strike. 

Thus we may perceive that the ordinary machinery of the 
law, if properly invoked, will respond ultimately to the exigen- 
cies of public order, and that the mischievous interference of 
some so-called reformers with the freedom of contract and the 
liberty of the person will prove wholly abortive in the United 
States. 


Rosert LupLow Fow er. 
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NOTES. 


Tue Law Jovrnat (London).—This publication, which has long 
been one of the most welcome professional journals on our exchange list, 
has been very much enlarged and improved with the commencement of 
the present year. Its editorials have always borne the stamp of having 
been prepared by competent persons. They have shown a capacity to 
deal intelligently with every current question which has arisen in En- 
‘ glish and in international law. We are glad to note the very great 
» advance which it has made, and we assume that it must now take the 
first rank among British law periodicals. 


Apvertisinc Lawyers. — The following unique advertisement is 
found on page 187 of Hubbell’s Legal Directory (Appendix) for 1893. 
For obvious reasons we omit the name: ‘‘——, Attorney, Oklahoma 
City, Oklahoma. ‘Twenty-five years’ experience. Collected thousands 
of dollars, and never failed to remit within forty-eight hours. Never 
drink or gamble. Plenty of property to pay all liabilities. Insolvencies 
and transfers to defraud creditors a specialty.’’ (The italics are ours.) 
For a comprehensive advertisement, well adapted to the ‘‘ environ- 
ment,’’ we never saw its equal. ‘The last statement is possibly a trifle 
ambiguous, but in the large and breezy new west, ‘‘ everything goes.” 


Contempt oF Court: Living Man Propatine His Own — The 
Chicago Legal News says: 


Judge Bradwell, when sitting as probate judge, committed Richard Rainforth 
to jail for contempt of court for one year, for making his will, pretending to die, 
and having his will presented to the court for probate, so that the person named 
as legatee could procure $13,000 for which he had insured his life. Habeas 
4 corpus, and every scheme that money and able counsel could devise, were re- 
sorted to to test the jurisdiction of the court, and secure his release from im- 
prisonment, but in vain. The probate judge remained firm and discharged him 
from imprisonment on the 22d day of February, that being the day his year 
ended. 

Timothy Fuller, the executor named in the will, who is said to be practicing 
medicine in Indiana under an assumed name, was sent to jail for six months for 
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contempt of court, for presenting the will for probate, knowing Rainforth to 
be living, and Dr. Kendall, who certified to the death of Rainforth, was sent to 
jail for three months, 


SrecIAL LeGisLatTion.—If the great State of Illinois is still so far 
under shanty boarding-house influence as to have its Supreme Court on 
wheels, the greater State of New York is still afflicted with the disease 
of special legislation. Judge Alton B. Parker read a paper before the 
New York State Bar Association upon this question, recommending 
that the association constitute itself a watcher of proposed legislation, 
and, through its committee on law reform, sound the alarm against im- 
provident or vicious measures or respecting the law or its practice. It 
is stated by the New York Law Journal that much of this special legis- 
lation has been promoted by lawyers who have concealed their purpose 
in so doing, and that different sections of the code of civil procedure 
have been added to or altered, in order to serve the purpose of litigants 
in particular cases. There is hardly a doubt of the truth of this state- 
ment. That has been the history of special legislation in all the States 
where it has not been abolished by constitutional prohibitions; and 
even where these prohibitions exist, we constantly see the spectacle of 
general laws being enacted tosubserve some particular interest, or to 
gratify the spleen of some man whose head is sore. 


No Exemy 1x Eprrortat Hovsenotp.— The following letter 
from one not unknown to legal literature, as the letter itself admits — 
has found its way into our editorial sanctum: ‘‘ Mr. Editor: Have I 
an enemy in your house that seems to go out of his way to attack books 
and themes approved by the highest members of our profession? Men 
like Cooley, Shaffer, Matthews, Storrs, Beach, Curtis, Dougherty, 
Sweet, Davis, Gordon, Brown, Hendricks, ete.— too many to mention — 
ninety odd? I cannot understand it! Yours truly, etce., J. W. D.”’ 
No, brother J. W. D., you have no enemy in our house. You are just 
a little morbid when you imagine that we go out of our way to attack 
your books and themes: we only withdraw our admiration from them 
in moments of depression. You are like that misguided type of lawyer 
who always thinks that the judge is against him. We are neither 
against you nor your books. We love to read your books when we are 
too tired to look at the pictures in the magazines. We add our names 
to the ‘‘ ninety odd’’ distinguished members of our profession who 
have approved them. As Mr. Circuit Judge Bond once said to a 
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lawyer who thought that the court was prejudiced against him, 
‘* Brother , the court has no prejudice against you— on the con- 
trary the court loves you.’’ We love your books, brother J. W. D., 
and you also: we yearn after you in our bowels. 


Tue Nortuwestern Law Review. — This is the title of a new 
venture, published monthly by some of the students of the law school 
of the Northwestern University, of Chicago. It is creditably printed, 
contains thirty-two pages of the size of the American Law Review, and 
is issued at a subscription price of two dollars a year. Its editorial 
board is as follows: H. S. Hadley, editor-in-chief; 5S. Adams, M. D, 
Follansbee, C. H. Hamill, G. A. Mason, W. A. McLaren; Robertson 
Palmer, manager. All correspondence should be addressed to the 
manager, 920 Chamber of Commerce Building, Chicago. The first 
number contained an article on lost or stolen share certificates by 
Seymour D. Thompson, of St. Louis, who is a lecturer on the laws of 
corporations in that university; and also an article on testamentary 
capacity as affected by contract, by Professor Nathan Abbott, of the 
same university, — together with a variety of interesting ‘‘ Comment,” 
** Law Notes,’’ notes of recent decisions, book reviews, etc. 


An Inpictment ror Murpertmnc Sueer. — Thinking that our readers 
might be interested in a new phase of criminal law, we print for their 
edification a literal copy of an indictment for murdering a sheep and 
that of the male gender. The felons were never convicted, but the 
indictment has caused considerable merriment among our legal brethren 
of West Virginia at the expense of the prosecuting attorney: 


State of West Virginia to wit: In the Circuit Court of Gilmer County, fall 
term, 1875: The jurors of the State of West Virginia in and for the body of the 
county of Gilmer and now attending the Circuit Court of the said county upon 
their oath present, that, Jacob Wiatt and David Wiatt onthe — day of June, 
1875, at the county aforesaid, did unlawfully, but not feloniously, shoot, wound 
and kill, one sheep in and among the forest trees near the residence of Jacob 
Wiatt. The sheep being not their own, or belonging to them the said Jacob 
Wiatt and David Wiatt; to wit, the sheep of Jacob Burke, and of which he the 
said Jacob Burke was the lawful owner, they the said Jacob Wiatt and David 
Wiatt then and there not having the consent therefor, from the said Jacob 
Burke the owner of said sheep, thereby doing great injury and damage to him 
the said Jacob Burke and against the peace and dignity of the State. 

And the grand jurors upon their oath, do further present, that Jacob Wiatt 
and David Wiatt on the day of June, 1875, at the county aforesaid with 
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force and arms, in and upon the body of one sheep, the property of Jacob 
Burke in the peace of said State then and there being willfully did make an 
assault; and that the said Jacob Wiatt, a certain gun, of the value of two dol- 
lars, then and there charged with gunpowder and lead or some other destructive 
substance which said gun, he the said Jacob Wiatt in his hands then and there 
willfully did discharge and shoot off, to against and upon the said sheep, the 
property of the said Jacob Burke; and that the said Jacob Wiatt with the lead 
or other destructive substance aforesaid, then and there willfully did strike, 
penetrate and wound the said sheep, the property of the said Jacob Burke, 
giving to him the said sheep, the property of said Jacob Burke, then and there 
with the lead or destructive substance aforesaid, so as aforesaid discharged and 
shot out of the gun aforesaid, by the said Jacob Wiatt in and upon him the 
sheep, property of Jacob Burke, one mortal wound, of which said mortal 
wound the said sheep, property of Jacob Burke, did linger and fall, and after 
falling the said David Wiatt did run and set upon and with some sharp and 
dangerous instrument did strike wound and ill treat him the said sheep, property 
of Jacob Burke from which said wounds, ill treatment, and abuse the said sheep 
died. 

And so the jurors aforesaid, upon their oath aforesaid, do say that the said 
Jacob Wiatt and David Wiatt him the said sheep, property of Jacob Burke, in 
the manner and by the means aforesaid willfully did kill and murder, greatly to 
the injury and damage of him the said Jacob Burke and against the peace and 
dignity of the State of West Virginia. 

Found on the evidence of William Greenleaf, a witness sworn in upon court 
and sent before the grand jury to give evidence at the instance of that body. 


A Curtovs PoLiticaAL PROCEEDING In SWEDEN. — The oddest polit- 
ical movement now making in the world is going on in Sweden, a 
propos of the extension of the right of suffrage. The masses in Stock- 
holm and throughout Sweden have acted as if universal suffrage existed 
in that country. They have voted to make believe, as children say 
when they have plays beyond their years, and have elected an assem- 
bly, the Folke-Rigsdad, which will sit at the same time as the regular 
Rigsdad. The former will study the questions of universal suffrage 
and social reforms, and will transmit to the latter, under the form of 
wishes or wants, a summary of its labors. Here is an original method 
of consultation and a form of pressure on tardy public powers, which 
it is desirable to see imitated in countries where they imagine that all 
sorts of political problems can be solved by revolutions. — Juliette 
Adam, in La Nouvelle Revue, Paris, January 15. Something like the 
above took place in slavery times, and for years afterwards, in the 
State of Rhode Island. The negroes would hold a make-believe 
election for governor, and the victim of their choice had to pay the 
expenses of the barbecue which followed. 

VOL. XXVII. 25 
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PROCEEDINGS OF THE ELEVENTH ANNUAL SESSION OF THE Texas Bar 
Association. — The meeting took place under the presidency of the Hon, 
Seth Shepard, of Dallas, whose address, under the constitution of the 
association, which in this particular is modeled after that of the Ameri- 
can Bar Association, was principally confined to communicating to the 
association noteworthy changes in statutory and constitutional law. 

It seems that a constitutional amendment was recently adopted in 
Texas dividing the State into three appellate districts, and establishing 
in each district a court of civil appeals, to have appellate jurisdiction 
of all civil cases in which the district and county courts have original 
or appellate jurisdiction, ‘‘ under restrictions and regulations as shall 
be prescribed by law.’? The existing court of appeals, called the 
Court of Criminal Appeals, has, roughly speaking, appellate jurisdic- 
tion in all criminal cases. The Supreme Court, consisting of three 
judges as heretofore, is to have an appellate jurisdiction over the Courts 
of Civil Appeals on questions of law, to regulate possible conflicts. 
Without looking into the details of this scheme, it seems that the 
Texans have adopted the wretched system of an intermediate appellate 
court which once existed in Missouri, but even in a worse shape, for in 
that State the appeal was from three appellate judges to jive appellate 
judges: whereas under the Texas system a writ of error lies from three 
appellate judges to three other appellate judges. The jurisprudence of 
Texas thus presents the incongruous spectacle of two courts sitting as 
courts of appeal and error, proceeding by substantially the same 
methods, with the same counsel, and with the same aids to correct de- 
cision, and yet one reversing the other,— nay, two judges of the 
highest appellate court can reversé three of the intermediate court and 
also the trial court, — two judges thus reversing four. This will not be 
quite us bad as was displayed in the celebrated case of Kring v. Mis- 
souri,’ where jive judges succeeded in reversing thirteen on the same 
question. Moreover, on the removai of the cause from the intermediate 
tothe final appellate court, the work of the intermediate court becomes 
so much waste of public time, except in so far as its opinions may pos- 
sibly aid the court of last resort in making up its judgment. The 
sound view is that when the State provides its litigants with one com- 
petent court of appeal to review the errors committed by the trial 
courts in the necessary haste which attends their work, that is all that 
the State is bound to do, and anything beyond that is a waste of public 
money, With injurious rather than beneficial results. 

Hon. C. C. Garrett, of the Brenham bar, read a short paper on the 
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limitation of actions where there is a trustee authorized to sue. Hon. 
s, C. Padelford, of the Cleburne bar, read a paper on government, 
which was necessarily theoretical. The general trend of his paper was 
that there is too much government and that the concentration of power 
in the Federal government should be stayed. He concluded by say- 
ing: *‘ The spirit of governmentalism and absolutism is abroad in the 
land; and though we are a great and free people, it behooves every 
patriot to pause and discern and mark well the signs of the times.’’ 

The obituary of the Texas bar association includes the names of 
Richard S. Walker, formerly a member of the Texas Commission of 
Appeals; of Hon. W. A. Carrington, of Houston, who recently met 
with his death by a lamentable accident; of Hon. Sawnie Robertson, a 
young lawyer of excellent character, who held a position on the Supreme 
Bench of Texas in 1885-6, and should have died hereafter; and of 
Hon. Samuel Andrew Wilson, formerly a judge of the Texas Court of 
Appeals, and at the time of his death official reporter of the court. In 
addition to his work of reporter, he annotated the Texas Penal Code 
and Code of Civil Procedure, and also prepared a work on Criminal 
Forms, — labors which have been of great use to the profession in 
Texas. 

Texas, in territorial extent, is by far the largest State in the American 
Union. It is fourteen hundred miles in extent from north to south; 
and an express train consumes nearly two days in crossing it from east 
to west. Throughout the most of its limits it is a vast, fertile, agricul- 
tural plain; and even its desert portions are beginning to blossom under 
the effects of irrigation produced by the sinking of artesian wells. In 
its roll of soldiers, statesmen, judges and lawyers, are many names 
worthy of perpetual memorial. General Sam Houston, whose skill and 
courage as a soldier and whose influence and foresight as a statesman, 
freed the republic of Texas and added it to our national domain, was a 
lawyer; and so was his compatriot, General T. J. Rusk. Among her 
roll of judges — those who molded her jurisprudence in its formative 
period, —the names of Hemphill, Lipscomb, Wheeler, and Roberts, 
not to speak of others, — can never be mentioned without honor. 

‘Texas is what the law publishers call a book-buying State. More law 
books are probably sold in Texas, in proportion to the number of her 
bar, than in any other State in the Union; and they are not bought for 
the mere sake of having them conspicuously displayed on their shelves, 
but to be studied and used in those active contests which result in 
establishing the principles of right and in developing a system of juris- 
prudence founded upon those principles. There can be no greater 
tribute to the bar of Texas than the statement of this simple fact. 
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Tue Beurre’s Sea Arsrrration. — The following sketch of the 
questions before this body appeared in the Standard (London) for 
March 19th: — 


To-day, the Behring Sea Commissioners are to meet in Paris “for the trans- 
action of business.”? Nominally, the point which they have to settle is whether 
the Canadians have any right to kill fur seals in the seas north of British 
Columbia. Actually, the arbitrators, before they can decide on any of the 

minor questions to be laid before them, must solve a much more tangled prob. 

lem than the habits of sea bears or the customs of seal hunters. The real 

question which will occupy the commissioners is whether Behring sea is a mare 

liberum or a mare clausum, a vast gulf open to all the world, or a bay as much 

an integral portion of the adjoining mainlands as Fundy or Chesapeake. Were 

the latter contention sustained, no foreign fishermen could capture seals in 

waters the entrance to which is one thousand three hundred miles broad. But 

should Behring sea and strait be declared mare liberum, all that the United 

States can claim is the usual three miles of territory along the shores of Alaska. 

We have instanced the United States, as the republic is mainly concerned in 
the present dispute; but the question interests Russia almost as much. For the 
boundary claimed by the United States is simply a line dividing the strait and 
sea into unequal parts. Hence, if the arbitrators decide that the waters the 
ownership of which is contested constitute in international law a closed sea, 
then, of course, the decision also affects the Russian portion of it. The right 
of the two nations owning the two sides of Behring sea to a three-mile limit 
round the islands, and along the entire coasts, Asiatic and American, is not 
denied. This is an irrefragable right guaranteed by the law of nations. Hence, 
any sealers who may land in pursuit of their prey, or who kill it inside the 
recognized three mile limit, are simply poachers. But the fur seals are migra- 
tory animals. They come to their breeding places in summer and leave in 
autumn, and it so happens that the haunts of these animals are few in number, 
and all of any extent on islands at a.considerable distance from the mainland. 
The chief of these are the Prybilovs, north of the Alaska peninsula, and the 
Copper and Behring isles, on the opposite coast. Except that the latter will 
necessarily come within the ruling applying to the sea in which they are 
situated, these spots of Russian territory do not concern the Paris arbitrators. 
They are simply charged with deciding to whom Behring sea belongs —the 
United States (and, by inference, Russia) or the world. 

So far, the decision would not materially affect the second party to the con- 
tention, since Behring sea, outside the three-mile limit, is not of much value 
except for two animals. The cod fisheries have not fulfilled the expectations 
once entertained of them, and the whale is pursued, solely by Americans, much 
further north. But these dreary waters are the home of the valuable sea otter 
and fur seal. Both are found along the entire Pacific coast from California 
to the southern borders of the Arctic ice where the one ceases and the other 
gives place to the true Polar hair seals. The sea otter is, however, more fre- 
quent on the Canadian than on the United States shores — Vancouver Island 
and British Columbia being favorite haunts with the hunters of the now dimin- 
ishing pelt-bearers — and, since it favors the shore rather than the open sea, as 
a subject of contention it may be left out of the programme laid before the 
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arbitrators. The seal alone remains. It is found in more or less abundance in 
the same region as the sea otter; but the Behring sea, and especially the Prybi- 
lov islands, are its true home. If it lived there all the year round, the question 
now ruflling two nations would be simplified or non-existent. But the seal, we 
have said, is migratory, and it is to kill these nomads on the way to the breeding 
grounds that a fleet of schooners is —or was — fitted out in Victoria every 
spring. If, therefore, these sealers are permitted to kill gravid seals by inter- 
cepting them on the way to the islands, they might as well (it is contended, 
not without reason) be allowed to kill them on the islands, since the end must 
necessarily be the destruction of the animal. Here, then, the main question is 
at once complicated by a subsidiary one —a grave point of international law 
by a problem in the zoology of the Pinnipedia. The intricacy of the knot which 
the commissioners have to untie is still further increased by the fact of the 
Seal Islands being let to a trading company, which, as rent, pays to the United 
States government a certain annual sum and a per capita on all seals killed. 
This company also leases the Copper and other islands on the Russian shore, 
and claims a monopoly of the seats of the Behring sea. It is this company 
which has instigated the United States to interfere with the so-called British 
poachers. The landlords of the Prybilovs might otherwise not have moved in 
the matter. But, in duty bound, they felt called upon to protect the tenants. 
Here, however, yet another complication arises. The monopoly of the North 
American Commercial Company, if conceded, equally debars all other sealers, 
American or foreign. Nominally, we have become the second party to the 
quarrel simply because, owing to the proximity of British Columbia, the greater 
number of the sealers accused of poaching are Canadians and English. But, 
as a matter of fact, many of them are Americans, sailing, for convenience sake, 
under British colors. The consequence is that the monopoly granted to the 
Commercial Compauy is quite as violently opposed by the Americans concerned 
in sharing in the good things of Behring sea as by the British, who are sup- 
posed to be in some way, defendants in an action in which the citizens of the 
great republic are the plaintiffs. 

How far the present system works well we need not discuss. The question 
is now, and will be for some time to come, sub judice. But it is certain that, 
though the habits of seals have suddenly changed since they ‘ got into poli- 
tics’? — and, curiously enough, in exact accordance with the political predilec- 
tions of the contestants in this dispute — some form of control is necessary. 
Otherwise, if the Seal Islands are thrown open to all comers, the animals 
frequenting them will be exterminated in a couple of seasons. Already, indeed, 
the diminution in their numbers is marked. The arbitrators will, therefore, 
have to devise —should they declare Behring sea a mare liberum —a plan by 
which the seals can be preserved. During the Russian possession of Alaska the 
point as to whether the sea was open or not was not raised, mainly because the 
trespassers were too few. Yet in 1824 we find the United States presistently 
denying the claims of the czar to the exclusive proprietorship of a stretch of 
ocean so wide. The result was that, though Russia maintained — what concerns 
nobody —her rights to the landlocked sea of Kamschatka, she modified her 
claim of exclusive ownership ina treaty of a subsequent date. Nor did we ever 
recognize any such right, though we did not find it necessary formally to assert 
our view of the sea being “open.’’ Accordingly, whatever may have been the 
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“rights? made over by the czar to the United States when the latter houcht 
Alaska from him in the year 1867, he could not sell a better title than he pos. 
sessed. And it is our contention that the right to declare Behring sea a mare 
clausum was not one of these, the United States themselves, by their denial of 
the claim in 1824, being adduced as one of our witnesses against themselves, 
The seven arbitrators who, with a following of counsel and experts, have begun 
their amicable task by virtue of a treaty formally ratified last May, will, no 
doubt, take the whole facts of the case into account. Four members of the 
tribunal have been nominated by Great Britain and the United States, and one 
each by France, Italy and Norway and Sweden. It was not until 1891, that 
negotiations were begun, and for the last two years sealing has been formally 
prohibited in Behring sea, even the Alaska Commercial Company being permit- 
ted to kill only seven thousand five hundred per annum, to provide food for the 
natives in their employment. English and American cruisers have been em- 
powered to seize offending vessels, and, considering the large number of 
schooners which have openly left for the forbidden waters, with the full sympa- 
thy of the Victorians, it must be admitted that the captains of the war ships have 
exercised their authority in the most temperate manner. Meantime, the losing 
party to the arbitration has agreed to pay compensation to the sealers debarred 
from their customary raids among the seals. The assessment of the loss will 
be no easy task, since ** a proper catch’ is a somewhat elastic term; and as it 
was said last year to represent one hundred thousand pounds, so far as the 
British Columbia sealers were alone concerned, it is certain that whoever has 
to pay the account will have to tax the bills severely. 


A Court or Last Resort on Wueets. — Illinois is a great State, the 
third in the Union; but the decisions of its court of last resort have 
never commanded the respect due to the decisions of the supreme 
judicial tribunal of such a great political community. This has been 
due largely to the wretched manner in which the court has been organ- 
ized. In the first place, the judges are elected from districts, and not 
from the State at large. This is on the theory that the favorite sons of 
each ‘‘ deestrick’’ in the State should have a ‘ whack’’ at a great 
office. The result is that there is not as large an opportunity for the se- 
lection of first class men as there would be if the nominations were made 
from the State at large. But the lack of respect which should attend 
the decisions of such a court is chiefly due to the fact that boarding- 
house influence has kept the court on wheels. It meets at three dif- 
ferent places in the State: Ottawa in the northern, Springfield in the 
central, and Mt. Vernon in the southern portion. Now, outside of the 
State of Illinois, who ever heard of Ottawa? And how many people in 
Illinois know that there is a town in that State by the name of Mt. 
Vernon? The judges thus have no homes. Their court is nomadic. 
Their records, priceless in value, are packed up and carted from one 
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end of the State to the other at every term. When they get through 
calling their dockets at one of their assize towns, for they ought to be 
so named, they divide up their records and each judge totes off his 
portion in his knapsack, and, at his home where he has no books, ex- 
cept a set of Illinois reports, writes up opinions in the cases which are 
assigned to him. When the court next meets, we may reasonably con- 
clude, without knowing precisely what takes place in the consultation 
room, that the judges meet in a sort of ‘‘ reading day,’’ wherein each 
judge in turn draws forth from a greasy coat tail pocket the manuscript 
result of one of his bookless lucubrations, to which his sleepy associ- 
ates nod their assent. It may also be imagined that, as no judge likes 
to be obliged to rewrite an opinion which he has thus laboriously writ- 
ten, there is more or less log-rolling outside the consultation room 
among the judges to get this or that favorite opinion adopted. This 
natural anxiety on the part of all the different judges may fairly be 
presumed to lead toa habit of reciprocity: ‘‘ You wash my hands and I 
wash yours — you assent to my opinion and I'll assent to yours.”’ 
The result may be imagined. But there is no necessity to resort to 
imagination to discover it. It has been notorious, time out of mind, 
that contradictory decisions are rendered by that court at almost every 
term. It is confidently stated that there is no subject upon which 
differences of judicial opinions are fairly admissible upon which the 
judgments of that court exhibit a consistent adherence to the rule of 
stare decisis. But it must be confessed that in this particular its work 
is not much worse than that of some other courts, and that the defect 
is largely a defect of the human mind, or rather of an aggregation or 
succession of different human minds, attempting to work together to 
one uniform end. The most deplorable fact in the whole business is 
that every attempt which has been made in the legislature of that great 
commonwealth to have all the sessions of its Supreme Court held at 
the State capital have been defeated by the log-rolling of the boarding- 
house influence of two little shanty towns, Ottawa and Mt. Vernon. H. 
Musgrave, Esq., has contributed to the Chicago Legal News the fol- 
lowing communication on this painful subject :— 


It is to be hoped that during this session of the legislature, a law may be 
passed establishing the Supreme Court permanently at Springfield, and thus do 
away with our “‘ Court on Wheels.’ The lack of uniformity in the decisions 
of the Supreme Court, is doubtless due, to a very great extent, to its enforced 
method of hearing and deciding cases. The unsatisfactory results are ac- 
knowledged by the learned judges themselves, who are the strongest advocates 
for a change. 

A rather striking example of two inconsistent decisions, is found in the cases 
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of Railway Company v. Halsey, Adm’x.! decided March 29, 1890, and Railway 
Company v. Johnsen,? decided January 22, 1891. Each case involved an acci- 
dent at a railway crossing. In each case the defense was contributory negli- 
gence, because of failure to look out for approaching cars. In each case the 
court below instructed the jury, in substance, that it was the injured party's 
duty to have exercised ordinary care ‘at the time”’ of the accident. In each 
case, counsel for the railway company made the point that the expression “ at 
the time ’’ was too narrow, and would not include the conduct of the plaintiff 
in approaching and placing himself upon the track. 

In the first case the court said: ‘‘ Nor should the inquiry in regard to con- 
tributory negligence by the deceased, have been directed only to the evidence 
of what the deceased did at the time of receiving the injury. The claim of appel- 
lant is not that he zen failed to do what a man of ordinary caution would have 
done to avoid injury, but that he failed to do what a man of ordinary caution 
under like circumstances would have done to have placed himself in the position 
from which he could not escape without being injured. * * * The circum- 
stances in evidence here put the conduct of, both parties, so far as affecting the 
question at issue, fully and fairly before the jury, and the jury should have been 
left to determine from all those circumstances, whether the deceased observed 
due care for his personal safety, with restricting their attention to the fact and 
the effect of the absence of direct evidence of what he did at the immediate 
time of the injury.”? The case was reversed on this point. 

In the second case the court said: ‘It is also said that the instrument con- 
fined the attention of the jury to the question whether or not the plaintiff was 
in the exercise of due care at the precise moment or punctum temporis when the 
cars struck him. This is hypercriticism. The words ‘ at the time’ as used in 
the instruction, refer to the whole transaction, or the series of circumstances 
from the time plaintiff reached the tracks to the time when he was injured, 
leaving it to the jury to determine whether he used due care before stepping 
upon the unoccupied track, and while he stood there.’”? This case was affirmed. 

It is not unlikely that the first opinion had not been published when the 
second one was written, and that the attention of the learned judge who wrote 
the last opinion had never been called to the first. 


American Bar Association.— The next annual meeting is to be held 
at Milwaukee. Mr. Edward Otis Hinkley, secretary of the American 
Bar Association, has issued an advance notice concerning the next 
meeting, as follows :— 


The sixteenth annual meeting of the Association will be held this year at 
Milwaukee, Wisconsin, on Wednesday, Thursday and Friday, August 30th, 31st 


and September Ist. It is believed that the central location of the place of meet- 


ing, and its proximity to the World’s Fair, will largely increase the attendance. 


The headquarters of the association in Milwaukee will be at the new Hotel 
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Pfister. The proprietors of this and of the other principal hotels in Milwaukee 
have agreed with the committee to maintain their usual rates, so far as the 
members of the association and their families are concerned, notwithstanding 
the expected increase in hotel rates in the neighborhood of Chicago on account 
of the Fair. It is suggested that it would be well for members of the associa- 
tion who expect to attend the meeting to engage their rooms in good season. 
In writing for rooms it will be important to mention the fact of membership of 
the association. This may be taken to include delegates from bar associations 
and members of the bar who may intend to go to Milwaukee for the purpose of 
attending the meeting of the association. If any information is desired, Mr. 
Bradley G. Schley, 110 New Insurance Building, Milwaukee, a member of the 
local committee of arrangements, will be glad to furnish it if possible. The 
usual circular announcing the business of the meeting will be issued later. 


A circular of the local committee, for Wisconsin, of the American 
Bar Association, addressed to the members, says: — 


It has been determined to hold the sixteenth annual meeting of the American 
Bar Association in this city on August 30th and 3lst and September Ist next. 
The question of the place of meeting in 1893 was thoroughly canvassed at the 
Saratoga meeting last year, and Milwaukee was decided upon. The circular 
with which this is inclosed informs you that everything will be done to make 
you comfortable. The prominent idea in selecting Milwaukee for this year was 
to give the lawyers of all parts of the country the opportunity of making each 
other’s acquaintance. Milwaukee, while out of the rush and bustle of Chicago, 
is still near enough to enable our members to visit the Fair without the incon- 
venience and expense of living in Chicago. This, of itself, is a sufficient induce- 
ment for you to come at this time. Our city is but eighty-five miles from 
Chicago, and there are ample railroad facilities and numerous boats making 
delightful excursions to the Fair. The local officers of the association in Wis- 
consin but supplement the wishes of the State bar in cordially inviting you to 
attend. 


IvpRIsONMENT OF STATE OFFICIALS BY THE FEDERAL Courts: MEssaGE 
or Governor Stone OF Missouri TO THE LEGISLATURE. — The subject 
of the imprisonment of the State, or rather county and municipal 
officials, by the judges of the Federal courts because of the refusal of 
such officers to levy taxes for the purpose of paying judgments which 
have been rendered in such courts in favor of the holders of bonds 
issued by the particular counties or municipalities, has long been a 
burning question in some of our western communities. During the era 
of railway building the promoters of such enterprises generally appealed 
to the public for aid in the form of county, township and municipal 
subscriptions to the shares of the railway companies, in payment of 
which the county, township or other municipality, issued coupon bonds, 
payable to the bearer. These bonds were negotiable in form, and were 
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more marketable and hence more valuable, from the fact that they were 
judicially declared to possess the immunities attaching to commercial 
paper. But the fact that they were clothed with such immunities 
naturally increased the opportunities for fraud in their procurement. 
The promoters of railway schemes would procure subscriptions from 
counties and other municipalities through which the proposed road was to 
run, would get the bonds in exchange for shares of their stock, and then 
would either build the road somewhere else or not build it at all. In 
many cases the county officials were bribed or otherwise corrupted into 
issuing such aid to railways; and in other cases where a popular vote 
was required the press was subsidized, influential leaders of public 
opinion were interested and corrupted, and the judgment of the electors 
was systematically defrauded. Notwithstanding the frauds which 
attended, in many cases, the issuing of these bonds, they were good in 
the hands of bona jide purchasers for value, under a rule early declared 
by the Supreme Court of the United States, the substance of which was 
that, in the hands of such holders they were good, provided the power 
existed to issue them; whereas it was conceded that they were bad, 
even in the hands of such holders, wherever there was an entire want 
of power to issue them. If the power existed, bribery, fraud and cor- 
ruption in the exercise of it did not impair the bonds in the hands of 
bona fide holders for value. Now, noone ever heard of a holder of such 
bonds who was not a bona fide holder for value. 

The Federal courts having taken a strong position in favor of up- 
holding the rights of such bondholders, it became an easy matter to 
bring every important case within the jurisdiction of those courts, where 
a recovery was sought on the bonds, or on coupons detached from them, 
against the county or municipality issuing them. The device was 
simply to transfer them to a resident of a State other than that in 
which the Federal court sat whose jurisdiction was invoked. In this 
way it was notorious that certain non-residents of Missouri, -- and we 
mention this merely as an instance, — figured as plaintiffs in numerous 
cases in the Federal courts where actions were brought on these secur- 
ities, while the real owners were citizens of Missouri. A distinguished 
politician made a fortune in this way, and largely through judgments 
procured in the circuit courts of the United States within the State of 
which he was perhaps the most distinguished citizen. Had the real 
ownership of the bonds appeared, it would have appeared that a fraud 
had been attempted upon the jurisdiction of the court, and the court 
would have repelled the jurisdiction. Judgments having been procured 
in favor of the plaintiffs, in almost every instance, in the Federal courts 
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where suits were brougut upon these securities, the next question arose 
as to the mode of their enforcement. The well-known rule that execu- 
tion cannot be levied upon the property held by municipal corporations 
for the purposes of carrying out their public or governmental functions, 
stood in the way of the enforcement of these judgments through the 
ordinary writ of fieri facias. The only remedy left was a mandamus to 
compel the governing administrative board, by whatever name called, 
of the county or other municipality, to levy a tax for the purpose of 
raising a fund out of which to satisfy such judgments. Judicial pre- 
cedent was not wanting for this species of remedy. It had been at one 
time the practice of the English court of King’s Bench to award its man- 
damus to the directors of private corporations to compel them to make 
an assessment upon their shares for the purpose of raising a fund to 
satisfy judgments recovered against the corporation, though this remedy 
passed out of use, because the remedy in equity through a creditor’s 
bill and the appointment of a receiver proved more eflicacious. By 
analogy to the same practice, the same court had been accustomed to 
award its writ of mandamus to compel the mayor, aldermen and bur- 
gesses of borough towns to levy rates to raise funds for the satisfaction 
of judgments recovered against them. 

So far, the Federal courts seem to have proceeded upon grounds 
which, to the ordinary legal mind, would seem sufficiently justified by 
judicial theory and precedent. But complications arose, springing out 
of our dual system of government. The power of the administrative 
boards of counties or other municipalities to issue such bonds was 
necessarily in every case a power depending upon the interpretation of 
the constitution and statutes of the particular State. The courts of the 
United States had long adhered, though not with entire consistency, to 
the rule that whatever interpretation is put upon the constitutions and 
statutory laws of one of the States of the Union by the highest judicial 
court of that State, will be followed as the proper interpretation by the 
courts of the United States; and the court professed to adhere to that 
principle more strongly where the rule of interpretation was a rule of 
property. Such was the case in every instance in which the validity of 
these municipal bonds was challenged in the courts of the State in 
which they had been issued. But during the late civil war it became 
the fashion to disregard the prior interpretations of the Federal consti- 
tution upon no better principle than the principle inter armes silent 
leges; and new theories of constitutional interpretation sprang up, for 
which no Federal judge could give a reason, and for which the real 
reason was that those new theories had been supposably established 
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amidst the thunder of cannon. In point of fact, the civil war never 
touched upon any such question of constitutional interpretation as the 
question of the power of the Federal judiciary to disregard the judgments 
of the highest courts of the States declaring invalid the bonds issued by 
municipalities of those States; and when, in the celebrated case of 
Gelpcke v. Dubuque,! a decision rendered amidst the echoes of the 
battles of the civil war, the Supreme Court of the United States placed 
the Federal judiciary above the highest judicatories of the States 
in the matter of the interpretation of their own constitution and 
laws, it reversed all sound conceptions and introduced an element 
of irreconcilable conflict between the Federal and State authorities, 
The dissenting opinion of Mr. Justice Miller? in that case will 
remain an imperishable monument to his memory. The well-remem- 
bered doctrine of the majority of the judges in that case was that the 
Federal judicatories are not bound to follow the latest interpretation put 
by the State judicatories upon their own constitutions and laws, where 
those decisions oscillate and rights have been acquired under previous 
interpretations which would thereby be displaced. This doctrine in- 
volved an assertion of the power of the Federal courts to create, by 
judicial interpretations and declarations of what is called ‘‘ the general 
law,’’ a general law applicable to the whole Union in solido.* We have 
already pointed out, when arguing this question, that it is beyond the 
power of Congress to enact such a law, and that, for stronger reasons, 
it is beyond the power of the Federal judiciary to create it by a species 
of judicial legislation. This is and was absolutely clear. The judges 
who denied it, in that and subsequent cases, were able men and capable 
of ordinary reasoning. They, therefore, knew that they were exerting 
a power for which no source could be found in the Federal constitution. 
In the extension of it they were guilty of a plain usurpation. They ex- 
hibited to the country the spectacle of the constitution being stricken 
down in the house of its own guardians, and of judges, through the 
human infirmity of grasping for more jurisdiction, forgetting, under an 
impulse of justice, it is true, the boundaries of their power, the obliga- 
tions of their oaths. 

A Federal judiciary which could disregard the interpretations placed 
by the highest State judicatories upon their own constitutions and laws, 
for the purpose of declaring valid municipal securities which those 


1 1 Wall (U. S.). 175. and the law, because a State tribunal 
2 Ibid., at p. 207. has erected the altar and decreed the 
3 “We shall never,’’ said Mr. Jus- sacrifice.” IJbid., at p. 206. What 
tice Swayne, “ immolate truth, justice, ‘law? ” 
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judicatories had declared void, had to take but one more step in the 
progress of usurpation in order to reach the conclusion that it had the. 
power, by its writs of mandamus and supplementary process of con- 
tempt, to compel the local county or other municipal boards of such 
States to levy taxes to pay judgments recovered upon such securities, 
although the constitution and statutory laws of the States prohibited 
such levies in direct terms, and made it criminal for such boards to 
make such levies. That is where, at this hour, the issue between the 
Federal judicatories and the State authorities lies in Missouri, as is 
shown by the message of Governor Stone to the legislature of that 
State, which we now subjoin: 


STaTE OF MISSOURI, EXECUTIVE DEPARTMENT, \ 
February 23, 1893. 
To the Senate and House of Representatives: 

I feel constrained to call the attention of the General Assembly to a matter 
which I consider one of grave importance. I refer to the imprisonment of 
county judges under the process of the Federal courts. 

To-day the judges of the County Court of St. Clair County are imprisoned in 
a common jail at Kansas City under the order of the United States Circuit Court 
for the Western District of Missouri. 

The offense for which they stand imprisoned is disobedience to the order of the 
said Circuit Court commanding them to levy certain taxes on the property of the 
people to pay certain judgments rendered in that court against the county on 
bonds issued ostensibly to aid in the construction of a railroad. These bonds 
were issued soon after the war, at a time when disorder generally prevailed 
in that section of the State, when a large number of the tax-payers were disfran- 
chised and denied all voice in determining whether the bonds should be issued 
and all representation in the conduct of public affairs. The bonds were issued 
to an irresponsible corporation, ostensibly to aid, as I have said, in the con- 
struction of a railroad, although not a foot of road has ever been constructed, 
and the enterprise has been long since abandoned. The people of the county 
have always and uniformly maintained that the law, as it then stood, was not 
complied with by the de facto authorities then in control of the county, in issu- 
ing the bonds — that they were fraudulently and illegally issued. 

I am informed that the first suits in which the legality of the bonds was tested 
was brought in the State Circuit Court, and that that court held that the bonds 
had been issued in contravention of the constitution and laws of the State, and 
were therefore void and of no effect. But the bondholders, not content to abide 
the decision of the State court, brought suit on other bonds in the United States 
court, and that court held the bonds to be commercial paper, valid and binding 
on the county. Since then a contest has been going on in the Federal court 
between the bondholders and the people, one seeking to enforce, the other to 
resist the collection of the bonds. Judgments are rendered against the county 
on the bonds, and mandamuses are then issued to the county judges command- 
ing them to levy and cause to be collected sufficient taxes to pay the judgments. 
Iam informed that the judgments in said Circuit Court now standing against 
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St. Clair County aggregate about $70,000. Because the judges refused to obey 
the writ of mandamus commanding them to levy a tax to pay these judgments 
they have been committed to jail for an indefinite period for contempt. 

I have thus briefly outlined the history of this controversy that the 
General Assembly may be advised of the facts, and not because I esteem the 
greater part of it as being of any especial importance to the present con- 
sideration. For the purpose of the present consideration I do not care to 
inquire whether the bonds are legal or illegal. My immediate purpose is to call 
attention to the fact that the county judges of this county are restrained of 
their liberty at a point remote from their homes, and [ am informed, will not 
be permitted to return to discharge any official duty until they consent to levy 
the tax required by the order of the Federal court. 

This they refuse to do; first, because the people of the county, who regard 
the bonds as fraudulent, are exasperated at a judicial decree which they regard 
as vicious and unmindful of all better precedent and of the public right, and, 
therefore, forbid it; and, secondly, because they cannot levy so large a tax as 
they are commanded to levy for this purpose without violating the statutes of 
the State and thereby subjecting themselves to indictment and severe penalties 
imposed by the courts of the State. 

Under the laws of this State the judges of the County Court have absolutely 
no original power to levy such a tax. The law of the State authorizes the 
county courts to levy taxes to a limited extent; in the counties of the class of 
St. Clair to the extent of one-half of 1 per cent, or 50 cents on the $100 of 
valuation. But that tax is expressly declared to be for the purpose of meeting 
the current county expenses, and for that only. The constitution and statutes 
of the State confer jurisdiction upon the county courts to levy this limited tax 
for specific purposes, and the same laws specify the uses to which these revenues 
shall be appropriated; that is to say, for purely county purposes — for the 
support of the poor and insane, for roads and bridges, for the payment of 
salaries of county officials, for witness and jury fees, election expenses and the 
like. 

The laws of the State provide that the County Court shall have no original 
jurisdiction to levy any other tax; and, if a necessity exists for an additional 
tax to pay an existing debt, or there is any occasion for an extraordinary tax, 
another course of proceeding is required. No original jurisdiction is conferred 
upon the county courts to levy a tax to meet any such extraordinary demands; 
but, on the contrary, such jurisdiction is expressly withheld. 

When the necessity for an extraordinary tax exists, the law requires that the 
County Court shall cause the county attorney to prepare and present a petition 
to the State Circuit Court, which is a court of common law jurisdiction, or to 
the judge in vacation, setting forth the reason and the necessity for the tax, 
and all the facts connected with it; and the Circuit Court or judge shall examine 
the petition, and, after understanding the facts, if he shall hold that the debt is 
a valid one and the tax a proper one to be levied, he can issue his order author- 
izing and empowering the County Court to levy the tax; which order may be a 
continuing one, from year to year, as long as the necessity for the tax exists, 
or until it is revoked by the order of the court which made it. 

The County Court, I say, is devoid of jurisdiction and power to levy the tax 
in the first instance. The power to make the levy does not exist until the 
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Circuit Court confers it in the manner provided by law. This view of the law 
has been distinctly and repeatedly affirmed by the Supreme Court of this State. 
Any Violation of this law would subject the county judges to heavy penalties 
and the forfeiture of their oflices. 

I am informed that a few years since an application was made, as provided 
by statute, to the circuit judge for an order to levy a tax to pay judgments 
rendered on these bonds in the Federal Court; but that the circuit judge, hold- 
ing the bonds to be void, refused to authorize the levy. The county judges, 
therefore, are, as they contend, without authority to make the levy required by 
the order of the Federal court, and any attempt to make it would subject them 
to the penalities of the law. 

Thus these State officials are placed helpless between these contending forces. 
If they attempt to levy the tax they are liable to be visited with severe punish- 
ment from the State courts sitting in a county where the people would sternly 
resent such a levy; and if they decline to levy they are deprived of their liber- 
ties and confined in a common jail far from home in the company of every class 
of criminals. 

This alone presents a grave and serious question for the consideration of the 
General Assembly, representing, as it does, in so high a degree the dignity, 
power and sovereignty of the State. 

The practice of the Federal courts in disregarding the decisions of the State 
courts in their interpretation of the constitution and laws of the State, and in 
dominating and overriding the authorities of the State, is of recent growth in 
our history. Prior to December, 1863, the Supreme Court of the United States, 
by a long and unbroken chain of decisions, had established the doctrine and 
observed the rule of following the latest decisions, of the Supreme Court of a 
State in the construction of its own constitution and laws. In the case of the 
United States v. Morrison,! Chief Justice Marshall reversed his own decision in 
order to conform to a later opinion of the Court of Appeals of Virginia in the 
interpretation of local laws. In the case of Green v. Neal,? the Supreme Court 
of the United States overruled two former decisions of its own, based upon former 
decisions of the State Court of Tennessee, in order to follow a later decision of 
the State court, after the law had been supposed to be settled for many years. 

This had been the doctrine and the rule through eighty years of our history. 
In 1863 the tide turned. It is curious to note the circumstances out of which 
this revolution in judicial opinion sprang. Itwasa bondcase. One Aspinwald 
was the owner of certain coupon bonds of Knox County Indiana, upon which 
judgment was. obtained before the Circuit Court of the United States for that 
district. Failing to realize by execution, a mandamus was issued to the com- 
missioners of Knox County, commanding them to levy a tax, under the laws of 
the State, to pay the judgment. This was the first instance in which a Federal 
court ever issued a writ of mandamus to a State officer in the history of this 
government. 

Soon after came the case of Gelpcke v. The City of Dubuque.® This was an 
action founded on municipal bonds issued in aid of a railroad. The Supreme 
Court of Iowa had held that the law under which the bonds were issued was 
unconstitutional; but the Federal courts, overturning the old established doc- 
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trine, complacently held that they were not bound by and would not follow the 
decision of the State court, interpreting its own constitution, and accordingly 
held the law constitutional and the bonds valid. Justice Miller, who rendered 
a masterful dissenting opinion, among other things said: ‘* The court has, tu 
this case, taken a step in advance of anything heretofore decided by it on this 
subject. The advance is in the direction of a usurpation of the right which 
belongs to the State courts to decide as a finality upon the construction of State 
coustitutions and State statutes. This invasion is made in a case where there 
is no pretense that the State constitution, as thus construed, is any infraction 
of the laws or constitution of the United Statés.”’ 

The next important step in what Justice Miller denominates this march of 
judicial usurpation, was taken in 1867, in the case of Riggs v. Johnson County.! 
This was the greatest stride of all up to that date. Johnson County, Iowa, had 
issued bonds in aid of a railroad. The Supreme Court of the State held the law 
under which the bonds were issued to be unconstitutional. An injunction had 
been issued by the State court and served on the county commissioners forbid- 
ding and restraining them from levying any tax to pay the bonds. Suits were 
brought on the bonds in the Federal court, and that court, disregarding the 
decision of the State court, held the law constitutional and the bonds valid. 
To enforce the judgments thus rendered a mandamus was issued commanding 
the county commissioners to levy a tax, notwithstanding the injunction resting 
upon them from the State court. The United States Supreme Court held that 
the injunction was no protection to the commissioners, but that they should 
obey the mandate of the Federal court, although in doing so they rendered 
themselves liable to attachment and punishment for contempt for violating the 
injunction. Again, Justice Miller rendered an able and exhaustive dissenting 
opinion, in which he was sustained by Chief Justice Chase and Justice Grier. 
It would be well if this great opinion of this great constitutional lawyer could 
be read by every lover of liberty in the republic. 

But, I cannot pursue this history further, nor is there need that I should. 
Step by step this usurpation of power by the Federal judiciary has gone, until 
now we find here that the judges of the county courts of Missouri are impris- 
oned because they decline to obey an order which commands them to do an act 
in violation of the laws of the State declared by those laws to be a criminal 
act, and which our Supreme Court holds they have no authority to perform, and 
the doing of which would subject them to heavy fines and penalties. And these 
are the purely local officers of the State, holding their places solely by the 
authority of the State, existing only for the purpose of conducting the machin- 
ery of local government. This is in and of itself an absolute subversion of all 
State power and all pretense of State sovereignty. And though it comes with 
the sanction of the Supreme Court of the United States, I believe it is likewise 
subversive of the constitution of the country. 

In one of the cases to which I have alluded Justice Miller said: ‘* With all 
the respect which I have for this court and for my brethren who differ with me, 
I take the liberty of saying it has no right to set aside all precedent, and disre- 
gard established rules in the belief, however confidently entertained, that it is 
done in the cause of justice.” 
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The division line between Federal and State powers ought not to be obscure. 
It is reasonably clear. As late as 1870 the Supreme Court of the United States 
in the case of Collector v. Day,! said: ‘‘ The general government and the State, 
although within the same territorial limits, are separate and distinct sovereign- 
ties, acting separately and independently of each other within their respective 
spheres. The former in its appropriate sphere is supreme; but the States 
within the limits of their powers not granted, or in the language of the tenth 
amendment ‘reserved’ are as independent of the Federal government as that 
government, in its sphere, is independent of the States.” That is the old and 
correct constitutional doctrine. And, yet, strange as it may seem, the very 
court making that declaration approves and upholds a practice that would over- 
turn and destroy the States if pushed to its logical extremity, for under that 
practice every executive officer of the State—from the governor to con- 
stable — and every. judicial officer —from the supreme judge to the justice of 
the peace— may be imprisoned if they refuse to violate their oaths and the 
laws of the State by rendering obedience to a mandate of a Federal district 
judge. 

But there is another phase of this question of immediate importance to the 
State to which I wish to call attention. These county judges are the judges of 
acourt of record. They not only represent a part of the judicial machinery of 
the State, having jurisdiction to issue writs of habeas corpus and injunction, 
and over a multitude of important judicial matters; but they also audit all 
accounts against the county, draw all warrants on the treasury, distribute and 
control the public school funds, revise the assessments of property for taxation, 
levy taxes for county purposes, order the extension of all taxes on the col- 
lector’s books, and, in short, are the most important and indispensable of all 
our officers in the administration of county affairs, and among the most impor- 
tant in the administration of State affairs. 

Under our statutes, as they now exist, if, for any cause, the county judges are 
unable to discharge their duties, no revenues can be provided for the mainte- 
uance of the county governments, the State will be greatly hindered and em- 
barrassed in the collection of its revenue, and the public eleemosynary, educa- 
tional and penal institutions will be deprived of funds necessary to their 
support. To imprison the county judges is to bring disaster upon the State. 
The imprisonment of the St. Clair county judges is not an exceptional event 
in this commonwealth. Scarcely a month has elapsed since the judges of the 
County Court of Cass County bore their St. Clair County brethren company in 
the same criminal cells. It is an event which has occurred not infrequently in 
this State. 

In view of these facts to which I have the honor to call your attention, and 
in view of the gravity of the situation, I urgently recommend to the gentlemen 
of the General Assembly that they take some suitable action, first, to assert the 
outraged dignity of the State, and secondly, to protect the State and counties 
against the embarrassments likely to arise from the confinement of the county 
officials. And in this behalf I would recommend: 

First, that the General Assembly, by joint and concurrent resolution, memo- 
rialize the Congress to so limit, by statutory enactment, the jurisdiction of the 
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Federal courts as to forbid them from compelling any State officer by manda- 
mus or other writ to perform any official act arising under or authorized to be 
done by the laws of such State. 

Secondly, that the General Assembly provide by law that whenever a ma- 
jority of the judges of any county court shall from any cause be unable to dis- 
charge any duty imposed upon them by law, the governor may designate and 
appoint a special judge and commission him with special authority to do any 
given act required to be done, by the express provisions of the statutes, by the 
County Court; and providing that such appointee, after accepting the commis. 
sion, shall duly qualify in such manner as may be fixed by the law; his commis. 
sion, power aud authority to cease upon the completion of the special purpose 
for which he may be appointed. In this way the business of the counties and 
the State can be carried on without subjecting the officer charged with public 
duty to arbitrary imprisonment. This course can be justified before an enlight- 
ened, patriotic public opinion as a necessity to the maintenance and preservation 
of our local government. 


The unusual difficulty and importance of this grave question is my apology 
for the length of this communication. : 


Wm. J. Srone, Governor, 


JupIcIAL Promotions. — The president has appointed the Hon. H. 
H. Lurton, of Tennessee, to be judge of the 6th Federal Circuit in 
place of Judge Jackson, promoted to the Supreme Bench. President 
Harrison had nominated for this place Benjamin Hanchett, of Michigan, 
but the nomination failed in the Senate for lack of time. Judge Lurton 
is about 45 years of age, had served as chancellor prior to going upon 
the Supreme Bench of his State, and is undoubtedly a competent lawyer, 
and the appointment is altogether a good one. The president has also 
appointed Hon. James G. Jenkins to be judge of the 7th Judicial 
Circuit to sueceed Hon. Walter Q. Gresham, appointed to a seat in the 
president’s cabinet. Judge Jenkins held, at the time of his appoint- 
ment, the office of judge of the District Court of the United States for 
the Eastern District of Wisconsin. From the opinions of this judge 


which we have studied, we take this to have been a very good appoint- 
ment. 


Wir anp Wispom From our Excnances. — Ages before a woman 
could be a lawyer in the United States, she could be a judge, and a 
fighting judge in Israel.—Jewish Messenger. - - - - ‘I am attack- 
ing,’’ said Mr. Balfour, in reply to Mr. Gladstone last week, ‘‘ not Mr. 
Justice Mathew, but the president of the Evicted Tenants’ Commis- 
sion.’”’ The point is ingenious, but quite as unsubstantial as the 
memorable language of William the Conqueror. ‘‘I arrest not the 
Bishop of Bayeux, but the Earl of Kent.’’ We trust that the unfortu- 
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nate course taken by the chief secretary for Ireland in the constitution 
of the Evicted Tenants’ Commission will not become a precedent.— 
Law Journal (London). - - - + The tendency of the courts 
grows more marked each year, in adjudications upon corporation 
questions, to disregard the fiction of separate corporate entity, except so 
far as the necessities of the orderly transactions of business require it, 
and to apply principles of justice to the actual interests in the property 
involved. Especially in dealing with the rights of stockholders the 
disposition is to consider the substantial merits, and, while protecting 
shareholders from injustice sought to be consummated under artificial 
tules, not permit them to repudiate corporate acts which, although 
technically objectionable, were done with their knowledge and consent.— 
N. Y. Law Journal. - - - - This, the first bi-monthly number of 
the American Law Review for the current year, contains, as usual, 
much solid as well as brightly written matter. M. Emile Stocquart, 
avocat 4 la Cour d’ Appel, Brussels, contributes a careful paper on the 
‘* New French Law on Divorce.’? The practical question whether a 
sleeping-car company is liable for loss of baggage is minutely debated 
in connection with the relevant judicial decisions, and two articles deal 
with constitutional matters. But the most generally interesting paper 
we take to be the one on the ‘‘ Right to Criticise Public Candidates.’’ 
The criticism of public men, says the writer, has been carried to the 
extreme in the United States. No candidate escapes the vile tongue of 
slander and the venomous pen of libel. It is amusing to learn that 
some of the public libraries have excluded from their tables many of 
the illustrated papers that contain caricatures and cartoons of eminent 
men, because such papers are supposed to convey a false impression 
to the young of the land, imbuing them with a spirit of contempt 
for public men. We have not achieved so paternal a superintendence 
at home as yet, but one ought to remember that there is a great 
gulf fixed between the liberty of the English press and the license 
of much of the American. The ‘‘ Note ’’ department is always con- 
ducted in this Review with peculiar ability, instruction and entertain- 
ment being skillfully blended. Twenty pages are devoted to recent 
decisions, while the rest of the volume is occupied with reviews 
of legal publications.—Law Journal (London). - - - - Cole- 
ridge is said to have once asked Charles Lamb whether he had ever 
heard him preach, and the reply came instantaneously: ‘‘ I have never 
heard you do anything else.’’ In the course of the year we read many 
pages of disquisition by eminent lawyers on law reform, and the 
reason they do not make one wiser is that so many of the learned 
gentlemen preach instead of striving to be practical— N. Y. Law 
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Journal. - - - ~- It is no wonder that crime is increasing in Mas- 
sachusetts, and that the unconscionable classes are trying to break into 
prison. One would suppose that there would be little temptation for 
them to break out. Blucher at St. Cloud said of Napoleon, ‘ what a 
fool the fellow was to leave all this to go campaigning in Russia!’ §o 
we should say the prisoners at Charlestown would be fools to leave 
their easy chairs, their pet rats and birds in cages, their turkeys at 
Thanksgiving, and the chance of the pardon then extended to two life- 
convicts, for the distrust, hard work and poor fare of the outer world, 
The true way to encourage crime is to make the prison inviting, and 
this is what sentimentalists in Massachusetts have been industriously 
doing for many years, and the result has been that crime has increased 
in that commonwealth in a greater proportion, we believe, than in any 
other of the old and orderly States. The authorities should shut down 
on the practical endeavors of the sentimental clergymen and the silly 
women, and do away with turkeys and pardons at Thanksgiving. It 
would be better to celebrate Fast day than Thanksgiving. The case of 
Latimer is cited by the advocates of capital punishment as a proof of 
the good policy of the death penalty. He would not have killed his 
keeper if he had béen hanged. And on the other hand, he would not 
have killed his keeper had the latter been treating him in the proper 
spirit of prison discipline, and not been hob-nobbing and drinking coffee 
with him.— Albany Law Journal. - - - - Amongst the many 
remedies that have been suggested for the relief of agricultural dis- 
tress, few have found greater favor than the proposal that beer 
should be brewed from malt and hops alone.— Law Journal (Lon- 
don). - - - - The American Law Review stands among the very 
first. The best feature about this periodical is its ‘‘ notes.’’ Every- 
thing of interest to the profession in current events is published by the 
American and no other publication equals it in this regard.— Chicago 
Law Journal. - - - += There are notes, notes of recent decisions, 
book reviews, etc., making up the balance of one of the most entertain- 
ing reviews of our time.— Chicago Legal News. - - - ~- The real, 
though unpercéived difficulty in the way of codifying the law is the 
tendency of our judges to interpret statutory enactments with a nar- 
rowness which they do not display when called upon to interpret 
the principles of common law or of equity.— Law Quarterly Re- 
view. - - + - It is a popular delusion that the difficulty of decid- 
ing questions before a law court arises from the over-subtlety of lawyers 
and the absurd technicalities of pleaders. ‘‘ Let us,’’ says the plain man 
of common sense, ‘‘ have no pleadings, and then we shall have no quib- 
bles.’’ What he overlooks is, that in ninety-nine cases out of a hundred 
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the difficulties which harass judges arise, not from the technicality of 
law, but from the inherent difficulty of adjusting legal principles 
so as to solve questions raised by the complexity of facts. Nicety of 
distinctions lies in the nature of things.— Law Quarterly Review. 


Feperat Insunctions AGatnst Boycotts. — Since the matter contained 
in our last issue was made up for the printer, there have been no less 
than three Federal court injunctions against strikes and boycotts. 
Judge Taft, of the Circuit Court of the United States for the 6th Circuit, 
granted an injunction restraining the chiefs of the Brotherhood of Loco- 
motive Engineers and Locomotive Firemen from ordering a strike. 
Judge Ricks, of the District Court of the United States for the Northern 
District of Ohio, sitting ex-officio in the Circuit Court of the United 
States for that district, issued a mandatory injunction to the railroads 
connected with the Ann Arbor road, which was paralyzed by a strike 
of its employes, to handle the cars of that road when tendered to them 
for transportation. They had been unable to do this because their 
employes had boycotted the goods received from that road, — following 
the practice that was employed against the Chicago, Burlington and 
Quincy lines a few years ago. Judge Ricks also issued an order 
directed to the Chief of the Brotherhood of Locomotive Engineers and 
also the Chief of the Brotherhood of Locomotive Firemen, enjoining 
and restraining them from preventing members of their association 
from handling or delivering cars to or from the Ann Arbor road.!_ The 
learned judge, in his order, required the chiefs of these organizations, 
“to file, for inspection by the court, a copy of such by-law, rule or 
regulation, so governing the actions of members of said brotherhood, 
requiring its members to refuse to handle the cars and freight,’’ of such 
railroad company. After the issuing of the above order, seven engi- 
neers and firemen of the Lake Shore railroad refused to move a train 
containing several cars from the Ann Arbor road, and the learned 
judge thereupon cited them ‘‘to show cause why they should not be 
attached for contempt for violating the orders of the court.’’ The 
judge delivered some remarks from the bench to the respondents, in 
which, according to a press report, the following paragraphs occur : — 

You cannot always choose your own time and place for terminating this 


relation. If you were permitted to do so you might quit work at any time and 
place, and under circumstances which would involve irreparable damage to 


1 The name of this road is the Toledo, Ann Arbor & North Michigan Railway. 
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your employers and jeopardize the lives of the traveling public. Your employers 
owe a high duty to the public which they are compelled to perform under severe 
penalties of the law, and they have in turn a higher claim upon you and your 
service than that due from the ordinary employe. This court does not assume 
the power to compel you to continue your service to your employers against 
your will, but it does undertake to compel you to perform your whole duty while 
such relations continue; and does further claim for the purpose of ascertaining 
whether its orders have been violated, the right to determine when your rela- 
tions to your employer legally terminated and when your obligations to pre- 
serve this order ceased. 

It may be important for you to reflect and consider whether you can safely 
proceed to continue in your employer’s service with the purpose to quitit ata 
moment when some duty may be required of you which is in violation of some 
supposed promise or obligation you owe to another, not your employer. That 
time for leaving your post of duty might come under circumstances when you 
would by such act unintentionally imperil the safety of lives intrusted to your 
employer, and do his business vast and irreparable damage. It might, too, un- 
intentionally involve you in a conflict with the court through obstructing its 
process and interfering with its mandates. 

I therefore suggest to you and to all others who are in similar employment 
that there ought not to be any strained construction made of the provisions of 
the court’s order. The only safe way to obviate trouble is to quit the service of 
your employer, if you do not intend to observe the orders of the court as made, 
and which are binding upon you while that service continues. This you have 
aright to do. But if you continue in that employment, this court will expect 
you to do your full duty to your employer, and to the public, and to observe 
the orders which have been made in this case. The high character which the 
public justly give to engineers and firemen who serve on our great railways has 
been earned by innumerable proofs of the most loyal service to employers, and 
the most heroic and faithful devotion to duties of great peril. The court has 
the right, therefore, to expect from such men a willing observance of the laws 
of the land, and due respect for such orders and processes as it may be called 
upon to make in this case, in the fulfillment of its duties to the public and the 
parties invoking its jurisdiction. 


The provisions of the interstate commerce law, under which the 
learned judge proceeded, is as follows :— 


That any common carrier subject to the provisions of this act, or whenever 
such common carrier is a corporation, any director or officer thereof, or any 
receiver, trustee, lessee, agent, or person, acting for or employed by such cor- 
poration, who, alone, or with any other corporation, company, person or party, 
shall willfully do or cause to be done, or shall willingly suffer or permit to be 
done, any act, matter, or thing in this act prohibited or declared to be unlawful, 
or who shall aid or abet therein, or who shall willfully omit or fail to do any act, 
matter, or thing in this act required to be done, or shall cause or willingly 
suffer or permit any act, matter, or thing so directed or required by this act to 
be done not to be so done, or shall aid or abet any such omission or failure, or 
shall be guilty of any infraction of this act, or shall aid or abet therein, shall 
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be deemed guilty of a misdemeanor, and shall, upon conviction thereof in any 
District Court of the United States within the jurisdiction of which such 
offense was committed, be subject to a fine of not to exceed five thousand 
dollars for each offense. 


The other decision to which we refer is a decision of Mr. District 
Judge Billings, sitting in the Circuit Court of the United States at New 
Orleans, in which he asserted the extraordinary jurisdiction of enjoin- 
ing a general strike. We shall speak of this decision in a separate 
place. 

These are all decisions of judges of courts of first instance; and_ 
though it may fairly be concluded that the steps thus taken, being with- 
out precedent, have not been taken without careful consideration, it 
should be kept in mind that the question of the power of a court of the 
United States to issue injunctions in such cases, where it has acquired 
no jurisdiction through diverse citizenship of the parties, must be re- 
garded as doubtful until settled by a higher Federal tribunal. It is 
perceived that the decision of Mr. District Judge Ricks proceeds upon 
the assumption that, irrespective of diverse citizenship, the Circuit 
Court of the United States can derive a jurisdiction through the opera- 
tion of the interstate commerce act, and not through the operation of 
that portion of the constitution of the United States which defines the 
subjects to which the judicial power of the United States shal! extend. 
The question would seem to be whether the power given by the consti- 
tution to Congress to regulate commerce between the States can be 
construed as carrying with it the power to vest such jurisdiction in the 
Federal courts, in the face of the other clause of the constitution defin- 
ing and limiting the cases to which the jurisdiction of such courts shall 
extend. We do not, of course, venture any opinion upon the question, 
not having studied it. We incline, however, to think that the power of 
Congress to regulate interstate commerce should be construed as car- 
rying with it the power to make use of the judicial arm of the govern- 
ment so far as necessary to effectuate such regulations. And for this 
reason, it seems to us that the recent decision of Mr. Circuit Judge 
Gresham in the case of the Interstate Commerce Commission,! is of 
doubtful soundness. The learned judge held that so much of the 12th 
section of the interstate commerce act as assumes to authorize the 
circuit courts of the United States to make orders enforcing subpcenaes 
issued by the Interstate Commerce Commission, is unconstitutional ; 
since the constitutional grant of jurisdiction to the Federal courts in 


1 Re Interstate Commerce Commission, 53 Fed. Rep. 476. 
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** cases in law and equity ’’ does not authorize those courts to use their 
powers merely in aid of an investigation before an administrative body, 
This decision, however, proceeds rather upon the principle that under 
the constitution the functions of the Federal courts are strictly 
judicial, and that it is not competent for Congress to devolve 
upon those courts the performance of administrative duties.! Ip 
the case last cited,? an act of Congress relating to a railroad which 
had received aid from the United States vested in the circuit and district 
courts of the United States the power to issue an order on the applica- 
tion of the railroad commissioners requiring persons to appear before 
them and produce books and papers. The Circuit Court of the United 
States for the Northern District of California, Mr. Justice Field, Mr, 
Circuit Judge Sawyer, and Mr. District Judge Sabin being present, 
were applied to by the railroad commissioners for an order upon Leland 
Stanford requiring him to answer certain questions touching the alleged 
dishonest disbursements of some of the moneys of the Central Pacific 
Railroad Co., and to produce the books of the company, which he had 
declined to do; and the court refused the order, on the ground that to 
grant it would be to become the mere ministerial agent of an adminis- 
trative board or commission, and an adjunct of the legislative depart- 
ment of the government in the exercise of its political and legislative 
functions and powers. These decisions do not necessarily lead to the 
conclusion that the arm of the government is crippled in dealing with 
the matters under consideration, because, as said by Mr. Circuit Judge 
Gresham, ‘‘ Undoubtedly Congress may confer upon a non-judicial body 
authority to obtain information necessary for legitimate governmental 
purposes, and make a refusal to appear and testify before it touching 
matters pertinent to any authorized inquiry, an offense punishable by a 
court, subject, however, to the privilege of witnesses to make no dis- 
closures which might tend to criminate them, or subject them to penalties 
and forfeitures.’’? And he adds, that ‘‘ the prosecution of an action for 
violation of such a statute would clearly be an original suit or contro- 
versy between parties, within the meaning of the constitution, not a 
mere application, like the present one, for the exercise of the judicial 
powers in aid of a non-judicial body.’’ 4 


1 In support of this view, see Smith 2 Re Pacific Railroad Commission- 
v. Adams, 180 U. S. 167; s.c. 9 Sup. ers, supra. 
Ct. Rep. 566; Haybur’s Case, 2 Dallas, 3 Re Interstate Commerce Commis- 
409; Feireira’s Case, 13 How. (U.S.) sion, 53 Fed. Rep., at p. 480. 
45; McClean’s Case, 37 Fed. Rep. 648; 4 Ibid. 
Re Pacific Railroad Commissioners, 32 
Fed. Rep. 251. 
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Assuming that Federal courts have jurisdiction to deal with railway 
employes who, by means of strikes and boycotts, interfere with the 
operations of interstate commerce, two or three observations may be 
made concerning the limits within which the jurisdiction can be exer- 
cised. 1. It is settled that the jurisdiction of a court of equity does not 
extend to compelling the specific performance of a contract to perform 
work and labor or render services to another; since to do so would 
create a state of slavery. 2. With one or two very special exceptions, 
such as the restraining of the purpresture of a public highway of navi- 
gation, it is equally settled that the jurisdiction of a court of equity to 
grant relief by injunction rests exclusively on the ground of property, 
and does not rest at all on the ground of crime. A chancellor cannot 
issue an injunction the mere purpose of which is to restrain the com- 
mission of criminal acts, because to do so would turn an injunction into 
an equitable peace warrant, which is an anomaly in the law; but, such 
a court can, within limits more or less unsettled, issue injunctions to 
restrain invasions of property rights, although such invasions involve 
the doing of criminal acts. We do not take the time to look up cases 
and cite them in support of these limitations of equity jurisdiction, 
because they are perfectly well known to every lawyer who has taken 
the trouble to inform himself on the subject. Wedo not think that there 
is any great difficulty in discovering tenable grounds on which to support 
the power of a court of equity to issue an injunction to restrain a strike 
or a boycott in so far as it interferes with the safety of property or with 
the operations of commerce ; though, as Mr. District Judge Ricks clearly 
states in his remarks above quoted, such an injunction cannot be issued 
to prevent employes from quitting the employment of their employers, 
provided they do not do so under circumstances which entail immediate 
danger to life or property. 

It is to be remarked, in conclusion, that this is a new and most in- 
teresting phase of the struggle between labor and capital. The Fed- 
eral judiciary is the only branch of the Federal government, and in the 
western States the only branch of any government, which is non-elective 
and hence independent of popular influence. The spectacle of the 
action of the Federal judges above referred to is simply that of a new, 
independent, fearless, conservative force entering the arena. No sooner 
had these orders been made, than their propriety was challenged on 
the floor of the Senate of the United States by one of the most monu- 
mental demogogues that has ever been produced in the course of our 
political history. At the same time, the action of the Federal judges 
seems to have been applauded by the best portion of the public press 
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without distinction of party, and there is hardly any doubt that their 


action is largely supported by the conservative public opinion of the 
country. 


Power or THe Unitep States To Prorect Auiens. — The question of 
the power of the United States to protect aliens, which was so strongly 
drawn to the public attention by the assassination of the Italians in the 
jail at New Orleans, has been again revived in connection with the 
protection of the Chinese who are required to register under the act of 
Congress known as ‘‘ the Geary Act.’? Apprehending violence to the 
Chinese on the occasion of enforcing the act of Congress, the secre- 
tary of State addressed to the governors of the several States where 
large numbers of Chinese are domiciled, the following dispatch :— 


Apparently reliable reports indicate the danger of violence to Chinese 
when the Chinese exclusion act takes effect. The President earnestly hopes 
that you will employ all lawful means for their protection in [maming the 
State]. 


It seems that respectful replies were received from all the governors 
thus addressed, except from the governor of Oregon. Governor Mark- 
ham, of California, replied that he would take all due precautions to 
prevent trouble in his State. Governor McConnell, of Idaho, antici- 
pated no trouble; but there was something cutting in the following 
sentence of his dispatch: ‘‘ Our people respect law and bow to its 
mandate, expecting the executive to do the same.’’ He no doubt 
referred to the Federal executive and to the order which had been issued 
by the secretary of the treasury to the collectors of customs, to sus- 
pend the enforcement of the law until further orders. Governor Pen- 
noyer, of Oregon, to whom the Federal flag seems like a red rag to a 
bull, sent the following insulting reply: ‘‘I will attend to my own 
business. Let the president attend to his.’’ This is only one of the 
public expressions of this official boor — this caricature of a governor— 
which shows that he is not only destitute of the elements of a gentle- 
man, but that he has no comprehension of the relations between the 
Federal government and the States. If Chinese citizens are murdered 
or despoiled by citizens of Oregon, the general government must, 
under the principles of international law, answer to the Chinese gov- 
ernment in damages. If outrages are committed by the citizens of a 
State against aliens domiciled therein, which the authorities of that 
State will not redress by their usual legal processes, and if the foreign 
government seeks reprisals within that State, the citizens of that State 
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will expect the general government to defend them. In return for this 
protection, the authorities of the State owe to the people of the United 
States acting through their government, the allegiance of protecting the 
aliens within their limits; and the governor who does not understand 
and act upon this principle is utterly unfit for the office which he holds 
only to disgrace. 


LecistaTion IN REFERENCE TO LiABILITY OF CORPORATIONS 
ror TRANSFERRING SHARES ON ForGED Powers or AtTrorNEY. —In a 
former number of this Review there was an article upon the liability of 
corporations for transferring shares on forged powers of attorney, in 
which the American and English law on this matter was compared, and 
upon certain points contrasted. It seems proper to add, by way of 
appendix, a few words upon two English statutes passed, one in 1891,! 
and the other in 1892, which were intended to enable companies (cor- 
porations in American phraseology) to make compensation for losses 
arising from forged transfers. But it is to be understood that they 
only make such compensation optional, and in cases where companies 
are not entitled, or compelled by law to compensate those who have 
been unfortunate enough to get on the register by forged transfers; 
the legal rights of parties as described in the article have not been at 
all modified but remain as there stated. 

The former act seems to have been passed owing to the decision in 
Barton v. The London & Northwestern Railway Co.* In that case it 
was held upon a particular construction of the Companies’ Clauses act,‘ 
that, in the case of a company governed by that act, when exec- 
utors are on the regisier as holders of their testators’ shares, they 
are joint shareholders in their individual capacity, although they may 
be described as executors; and consequently the shares can only be 
transferred by means of a transfer executed by all of them. One of 
two executors without the knowledge of the other, sold certain stock, 
and forged his co-executor’s name to the transfer. Upon application to 
the company to register, the company gave notice to the co-executor, 
stating that, unless they heard from her to the contrary, the stock would 
be transferred in their books. The lady, upon the suggestion of the 
acting executor, her brother, took no notice of this, and the transfer 
was accordingly registered. After the absconding of the fraudulent 
executor the forgery was discovered. The lady then brought an 


1 54 and 55 Vict. c. 43. 3 L. R. 24 Q. B. Div. 77, 1890. 
2 55 and 56 Vict. c. 36. 4 1845, § 18. 
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action against the company, claiming to have her name placed on the 
register as holder of the stock. It was held that she was not estopped 
from alleging that the transfer was invalid. This was a case where, as 
explained in the article, the innocent transferees had no claim agaihst 
the company. And it is equally plain that had the transfer been held 
valid, upon the construction of the particular act, the sufferers then 
would have been the estate of the testator or, in other words, the lady, 
This hardship, typical of what was often happening, led to the act of 1891, 
which enacts that, where a company, or local authority, issue, or have 
issued, shares, stock, or securities, transferable by an instrument in 
writing, or by an entry in any books, or register kept by, or on behalf 
of the company, or local authority, they shall have power to make com- 
pensation by a cash payment out of their funds for any loss arising 
from a transfer of any such shares, stock, or securities, in pursu- 
ance of a forged transfer, or of a transfer under a forged power of 
attorney. 

The company, or local authority, is authorized, if it think fit, to pro- 
vide a fund, either by fees not exceeding the rate of one shilling on 
every hundred pounds transferred, to be paid by the transferee upon 
the entry of the transfer in the books of the company, or local author- 
ity, or by insurance, reservation of capital, accumulation of income, or 
in any other manner which it may resolve upon, to meet claims for such 
compensation. 

Powers of borrowing upon the security of the company’s, or local 
authority’s, property are conferred ; it is declared that the company or 
local authority may impose such reasonable restrictions on the transfer 
of their shares, stock, or securities, or with respect to powers of attorney 
for the transfer thereof, as they may consider requisite for guarding 
against losses arising from forgery; that in case of so making compen- 
sation, they shall have, without prejudice to other rights and remedies, 
the same rights and remedies against the person liable for the loss, as 
the person compensated would have. 

We need not refer to the definitions further than to say that ‘‘ com- 
pany’’ means any company incorporated by or in pursuance of any 
act of Parliament or by Royal Charter, and ‘‘ local authority ’’ generally 
means any county, council, or municipal borough, and like bodies. 

By the act of 1892, which was passed owing to doubts whether it 
applied retrospectively, it was enacted that the former act should have 
effect ‘‘ whether such loss arises, whether the transfer or power of attor- 
ney was forged, before or after, the passing of this act’’ (of 1891) 
‘and whether the person receiving such compensation, or any person 
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through whom he claims, has or has not paid any fee, or otherwise 
contributed to any fund out of which the compensation is paid.’’ 


How far those powers have been used by companies it is difficult to 
say, but, at any rate, most of the great railway companies have taken 
advantage of the act; and some of them have not levied the fees men- 
tioned therein, but undertaken to provide the fund otherwise as 
empowered. There appear to have been no cases as yet arising out 
of the act. 


G. H. K. 


DIFFICULTIES OF LEGAL JOURNALISM IN INDIA. —The Madras Law 
Journal commences - the third year of its existence with the following 
complaint : 


With this number begins the third year of our existence. We have striven 
hard to make the journal useful to the profession and we trust we have left a 
record of good work behind us, The year that has just closed was for us one 
of trial and difficulty. Early in the year the senior editor, Mr. S. Ramasami 
Mudaliar, was taken away from us. The last words that he uttered through 
these pages, were those of protest against the ungenerous conduct of the local 
High Court towards us. His hopes of a more liberal treatment in the future 
have not been realized. With no other means of access to the judgments of 
the court than the copies supplied to the parties interested several months after 
they are pronounced, we have labored to publish our reports before the official 
reporter. But rumors are in the air that copies of judgments will hereafter not 
be furnished to the parties until the government reporter has had them. We 
had difficulty enough in procuring the copies from the hands of Vakils’ and Bar- 
risters’ clerks, but if the rumor be well founded we consider our usefulness as 
reporters at an end. We are not aware of having set down aught in malice 
against our judges. We have no purpose to serve by stringing together erron- 
eous decisions. And our readers, as we have said before, would not pay for 
them if we did so. Are our judges, then, afraid of a little light, the comments 
that their judgments may provoke? If they would take us into their confidence 
and tell us what judgments they do not want to be reported, we would gladly 
abide by their decision in this matter. 

We have a more painful revelation to make in respect of another matter in 
which we have been seriously disappointed. With the exception of about half 
adozen articles every page of the journal is the work of one or other of the 
editors. Since the numerical strength of the editorial staff was reduced to 
three (all of them engaged in the practice of the profession) the strain upon 
each has increased. We confess, we did not commence this undertaking with 
large anticipations of legal contributions. We have worked for two years and 
we believe we have, in some measure, earned the confidence of the profession. 
We were not prepared for the scant support we have received from the pens of 
able lawyers throughout the country. Working amidst a multitude of difficul- 
ties, we feel we may claim the sympathy of our readers to overlook our short- 
comings. And if these words of truth we have spoken in all sincerity of heart, 
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will induce some of our readers to co-operate with us in our efforts to make our. 


selves useful to the profession, we shall be able to carry on our work with 
lighter hearts and stronger hands. 


The lack of legal contributions from competent pens, which our 
tropical contemporary bewails, does not afflict American legal journal. 
ism so much as the lack from competent pockets. If our Oriental 
brethren can make use of such pabulum, we can send them waste 
baskets full of unpublished legal literature of our Occidental standard 
and variety. No doubt our English and Canadian contemporaries 
could do the same thing. Just send in your orders, brethren, and they 
will be promptly filled. 


State Commissions TO Promote UnirorMiItTy OF LEGISLATION.— The 
Legal Adviser says: ‘‘ Eight States, following the example of New 
York, have raised commissions to promote uniformity of local legisla- 
tion on subjects of national importance, such as commercial paper, 
testamentary bequests, marriage, divorce, ete. They are: New York, 
Pennsylvania, Massachusetts, New Jersey, Delaware, Georgia, Missis- 
sippi, Michigan. The governors of California, Connecticut, Kentucky 
and North Carolina have recommended similar action. This is the 
meager result of about a dozen years advocacy of procedure on this 
line. If a dozen years are required to bring less than one-fifth of all 
the commonwealths into acceptance of this plan, then at the same 
velocity, more than sixty years will be requisite to bring all of them to 
accept it. The real difficulty will then appear —the difficulty of get- 
ting fifty independent legislative assemblies to concur in even one legis- 
lative measure to promote the general welfare of the whole number. If 
the republic should gain by this method one such measure before the 
year A. D. 1993, the world would witness a great miracle. It is un- 
necessary to say that we continue to regard this plan of promoting the 
general welfare of this country as impracticable, chimerical, delusive 
and absurd, particularly as we have a national legislature abundantly 
endowed with power to make all laws necessary to promote the general 
welfare and only requiring that its members be ‘ educated up’ toa 
knowledge of the fact.’? Does the Legal Adviser mean to say that Con- 
gress can enter the general domain of municipal legislation under 
the ‘‘ general welfare ’’ clause of the constitution? In our utterances 
in these columns which have brought down upon us such able 
dissents, we have never gone so far. We have never gone farther 
than to contend that Congress can exercise any of the powers expressly 
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granted, in such a manner as will, in its judgment, promote ‘‘ the general 
welfare of the United States.’’ For instance Congress has, under the 
constitution, the express power to lay duties on imported goods; our 
contention is that this power may be exercised in whatever manner will, 
in the opinion of Congress, best provide for the general welfare of the 
United States, and is not confined to the mere raising of revenue for 
Federal purposes. This is not only the grammatical construction of the 
clause of the constitution, but it is otherwise as plain as the nose on a 
man’s face, and is the only construction which eludes the most elemental 
absurdity. The contention of the philosophers who deny to Congress 
the power to lay a protective tariff, make Section 8 of Article 1 of the 
constitution confer upon Congress the power to collect revenue for the 
purpose of providing for the general welfare, and at tle same time, 
denies to it the power to provide for the general welfare ; gives it the 
means to a stated end, and then denies to it the general power to 
accomplish that end. But we have never taken a position which would 
carry us to the wild length of holding that Congress may, for instance, 
under the ‘‘ general welfare clause,’’ adopt a uniform law for the 
acknowledgment of deeds, or a uniform law of marriage and divorce, 
however desirable these ends might be. We have, however, often said, 
and we repeat, that it would be desirable if our theory of government 
were inverted so that, instead of its presenting the spectacle of a 
pyramid standing on its apex, it should present the spectacle of a pyra- 
mid standing on its base; in other words, that the general residuum of 
legislative power should be in the United States, and not in the States ; 
that Congress should have the power to legislate on every subject of 
general concern, and that every act of Congress on a subject of general 
concern should displace State legislation on that subject. That is the 
constitution of Canada, and there is a hundred times more sense and 
practical convenience in it than there is in our tribal system, under 
which the general government is only a sort of agency of the States. 


Tae American Murper Roi. or 1892. — The following is from the 
Seattle Post- Intelligencer :— 


The Chicago Tribune publishes a record of murders, suicides, hangings, 
and lynchings for 1892. The list shows a large increase in the crimes of murder 
and lynching, and also in suicides; an increase out of all proportion to the 
increase in population. The number of murders committed in 1892 reached 
6,792 as compared with 5,906 in 1891, 4,290 in 1890, and 3,567 in 1889. This 
increase is nearly double what it was three years ago; is 2,502 larger than was 


h 
4 
1 
y 
y 
f 
y 
r 
J 


416 27 AMERICAN LAW REVIEW. 


reported two years ago; and shows an increase of 886 over one year ago. The 
causes for which these murders were committed are classified as follows: 


Highwaymen killed............. ++ 148 


TOALOUSY FIZ 28 
Infanticide BIL 6 
Resisting sees 


The number of judicial hangings has decreased. There were only 107 inthe 
whole country in 1892, as compared with 123 in 1891 and 102 in 1890. Georgia had 
the largest number of hangings, fourteen having been judicially executed in that 
State. Kentucky and Texas each hung ten murderers and Arkansas hung nine, 
New York executed five, the largest number in any northern State, and Pennsyl- 
vania followed with four executions. The whole number of murderers hung 
in the north was twenty-nine, while seventy-eight were hung in the south, 
The unfortunates are classed as white fifty-seven, negroes forty-seven, women 
four, Indians two, and one Chinaman. 

While judicial hangings have decreased lynchings have increased. The 
record for the year is 236 victims, of whom 231 were men and five women. In 
1891 the number of persons lynched was 195, of whom 189 were men and six 
were women. The increase over 1891 is forty-one. Of the 1892 lynchings 200 
occurred in the south and thirty-six in the north, showing that the latter neigh- 
borhood keeps up its record in this respect, 169 having been lynched in the 
south in 1891 to twenty-six in the north. Tennessee and Louisiana head the 
list with twenty-eight lynchings each, a place Alabama occupied in 1891 with 
twenty-six lynchings. Arkansas followed last year with twenty-five, Alabama 
with twenty-one, and Georgia and Mississippi with sixteen each. The largest 
State, New York, with the largest criminal population of any State, had but one 
lynching, while Pennsylvania, which ranks next to New York in population, has 
a clean record. The negroes comprise less than one-twelfth of the population 
of the country, but they furnish a little over 65 per cent of the lynchers’ vic- 
tims. There were 155 colored victims of mob violence, eighty white victims, 
five female and one Indian victim. 

There were 3,860 suicides last year as compared with 3,331 in 1891, 2,640 in 
1890 and 2,224 in 1889. The causes for this large number of self-murders are 
given as follows:— 


463 
UNKNOWN. 684 Disappointed +0249 
Domestic infelicity...... 296 Business 55 


Thirteen hundred of these suicides sought death by shooting 1,010 by poison, 
608 by hanging, 396 by drowning, 319 by throat-cutting, ninety-one by throwing 
themselves before locomotives, fifty-six by jumping from windows, fifty by 
stabbing, fifteen by burning, six preferred starving and the same number took 
the dynamite route, while one each chose freezing, a trip hammer, or beating 
his head against a stone wall. Three thousand and fifty-five of these suicides 
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were males and only 805 were females, and medicine heads the list of the pro- 
fessions whose members sought an untimely death, with thirty-seven physician 
suicides. 


Mr. Justice MANisty anp THE Barser.— The following anecdote of 
how a barber retaliated on an English judge is from Tid Bits:— 


On one occasion Mr. Justice Manisty was on circuit at Exeter for the Assizes. 
One morning he left his lodgings early for a stroll; and, finding that he had 
plenty of time on his hands before the court assembled, he turned into a hair- 
dresser’s shop for the purpose of getting shaved and generally trimmed up. 
Customers being scarce at that early hour, there was only one assistant present 
in the place. 

When the judge entered the man jumped up with alacrity, and bowed him 
into the operating-chair with all a barber’s suave politeness. Having lathered 
his distinguished customer’s face, and stropped his razor with more than ordinary 
vigor, he commenced to attack the judicial stubble. But he hadn’t gone far in 
his work before he suddenly paused, with one hand on the judge’s nose, and the 
other waving the razor painfully near Sir Henry’s throat. 

“Blessed if I don’t think,’’ said the barber, ‘‘ that you’re the old cove what 
gave me five years at Winchester.” 

The judge’s feelings may be better imagined than described, but he merely 
replied, with what coolness he could summon to his aid: 

“T don't know, my good fellow; I have a bad memory for faces.” 

However, the man went on shaving, and Mr. Justice Manisty congratulated 
himself that the ex-convict didn’t bear malice. This easiness of mind came a 
little too soon. After the shave the judge, with characteristic determination, 
decided to carry out his original programme, and have his haircut as well. To 
his horror the barber had no sooner exchanged the razor for his scissors than 
his locks began to fall in a perfect shower on the floor. 

“Hold on, man, hold on! ”’ exclaimed the judge. “I only want a trim up, I 
tell you; don’t cut it so short.’ 

“Cut it short, be blowed!”’ replied the barber, slicing away triumphantly. 
“You didn’t cut it short when you give me five years in the stone jug. This 
is the prison crop you’ve got to have, old man, as sure as a gun; so you’d best 
take it kindly.” 


Tue SECRETARY OF THE INTERIOR AND HIS PATRONAGE Court. —A 
special dispatch from Washington to the St. Louis Globe-Democrat 
says :— 


Hoke Smith has introduced a novelty. He has established what might be 
called a “‘ patronage court.’ Finding himself beset by the importunate friends 
of rival candidates for a certain office, Secretary Smith informs them as fast as 
they call: 

“ Gentlemen, I will set a time when I will hear you in regard to the qualifica- 
tions of your candidate.” 

He consults a memorandum book which might be very well entitled, ‘‘ The 
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office-seekers’ docket,’ and makes an entry of which the following is an 
illustration: 

** Saturday, April 8 — Governor of Oklahoma, 1 p. m.”’ 

When the day and the hour come round the friends of the candidates assem- 
ble in the Secretary’s oilice. The private secretary acts as outer guard, and 
informs all comers on other business that Secretary Smith is engaged. Promptly 
when the little hand and the big hand on the clock indicate the appointment, 
Secretary Smith leans back in his big chair and asks: 

‘“‘ How many candidates are represented for this office? ”’ 

The partisans anngunce their candidates in turn. The Secretary keeps tab on 
the fingers of his left hand, bending down a finger as each candidate is an- 
nounced. 

“* Five,” he says looking at the fingers when the naming of entries ceases, 

** Now, how much time will you require?” 

There is a hasty canvass in each group and then some scattering suggestions, 

“*Well,’? says Mr. Smith, “‘say an hour for each candidate. Will that be 
enough? ”’ 

Usually it is enough and more than enough. Secretary Smith calls the name 
of the candidate first in alphabetical order and the candidate’s friends go at the 
biographical business with zeal. Secretary Smith is patience ina big arm chair. 
Hour after hour the praises are sounded. When all have finished the Secretary 
announces that his decision will be reported to the president of the United 
States. The patronage court is adjourned. Four sessions of the court was 
held during last week. Each was devoted to the office of a territorial govern- 
orship. The hearings were very spirited. The only thing that occurred to 
dampen the ardor of the proceedings was the complete reversal of one of the 
decisions of Secretary and Judge Hoke Smith. After a long and heated debate 
the friends of Mr. Lett got a verdict of the court that he !was the man for gov- 
ernor of Utah. Two days later the president nominated Caleb West for that 
office. Since then the partisans of Lett have been making sarcastic remarks 
about the patronage court. The decisions stuck, however, in the cases of the 
Arizona and New Mexico governorships. 

Secretary Smith rather enjoys the workings of the court. He is thinking of 
holding sessions on all of the important offices he has to fill. The practice has 
several advantages, chief of which is the restraint it exercises on backcapping. 


No man wants to say mean things about a rival candidate in the presence of the 
latter’s friends. 


IncrZASE OF SALARIES OF FEDERAL CaBINET OFFICERS AND JUDGES.— 
The question is again being agitated of increasing the salaries of 
cabinet officers, so that their official incomes may be fairly commen- 
surate with the requirements of their official stations. The question is 
one of great importance, unless we are substantially to carry on our 
government on the English theory of public officers in many stations 
serving without pay. This will operate to give us one or both of two 
things —a government in which the offices are held by rich men, or a 
government in which the offices are held by unscrupulous men who will 


NOTES. 419 


provide themselves with salaries through breaches of official trust. A 
few years ago a gallant soldier, who held the office of Secretary of War, 
resigned that office suddenly in consequence of the discovery of malver- 
sations resorted to by him to raise the means of keeping up the expenses 
incident to his official station. He barely escaped impeachment, and 
that on a technicality. If he had received an adequate salary for his 
services, the temptation — we had almost said, the necessity — for his 
misconduct in office would not have arisen. The recent spectacle of 
perhaps the most distinguished judge of the Supreme Court of the 
United States since Marshall, dying, after a service of nearly thirty 
years and leaving his widow destitute, is fresh in the minds of every one, 
aud points strongly to the conclusion that the judges — and especially 
those of the Supreme Court of the United States — are not adequately 
paid. It is well known that some of those judges have always lived 
from hand to mouth in the most meager way — such are the expenses 
incident to maintaining the decencies of a high official station at the 
national capital. One of them is known to have received frequent 
assistance from a near relative who has pursued a lucrative practice at 
the bar. The circuit judges, who are constantly on wheels, get but 
$6,000 a year, and some of the district judges are compelled to move, 
at short intervals, from place to place, to hold court at different points 
within their districts, on a salary of $5,000 a year. It is obvious that 
the Federal judges could not subsist on their salaries and pay the ex- 
penses of their railroad transportation, and it is notorious that many of 
them habitually travel on railroad passes. The necessity which drives 
judges to such straits is disgraceful in a wealthy country like ours; 
and while the folly and crime which have depleted our treasury and 
reduced our gold reserve below the danger line, have rendered it 
inexpedient to discuss the question of any increase of federal salaries at 
the present time, it is one which, like Banquo’s Ghost, will not down. 


SursHop Rerortinc. — The reporters of the various appellate courts, 
State and Federal, are in general fairly well paid for the services which 
they render, judging from the standard of payment for other literary 
work. In addition to fair salaries, in many cases they are allowed to 
copyright their reports, which thereby become a subsequent source of 
revenue to them. They cannot, therefore, allege the excuse of being 
badly paid for the slipshod and slovenly work which they often do. 
We leave out of view the question of bad printing, bad punctuation, bad 
capitalization, the abominable misreading of Latin sentences and ex- 
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pressions, and matters of that sort, and rest our objections upon matters 
which are of more serious concern, — those which render the opinions 
difficult of search and study. In the first place, with two or three ex- 
ceptions, the head lines at the top of the pages never indicate the num- 


ber of the volume, or the manner in which the book is to be cited, so 


that, in examining a number of reports, one must in every case, after 
he has studied the case and knows what he wants to put down, turn the 
book over and look at the back to discover the number of the volume 
before putting down the citation. We have seriously considered the 
propriety of making out a bill to nearly every living reporter, and to the 
executors or administrators of every dead one so far as known, of 
charges for the loss of time which we have sustained in turning over 
their books to look at the back for the purpose of finding out the num- 
ber of the volume. 

Another fault existing in many reports which have the best reputa- 
tion, consists in the fact that the paragraphs of the syllabi are not 
numbered, and that there are no words indicating clearly to the eye the 
subject of each paragraph. A third objection is that there are no cut- 
in side heads in the body of the opinions, at the commencement of each 
new subject, indicating what the new subject is, so as to facilitate rapid 
search. In respect of reporting, as in many other matters, it is neces- 
sary to go west to find the best work; and the reports of the Supreme 
Court of Iowa have for many years been models of good reporting, 
while those of the court of appeals of New York and of the Supreme 
Court of the United States have always been slovenly to an abominable 
degree. We hold in our hands, at the moment of writing this para- 
graph, a copy of the 68th volume of Iowa reports, and we must say that 
for good reporting and good printing, nothing is left to be desired except 
a caption at the top of the left hand page, showing what volume it is. 
This might easily be entered at the right hand corner of the page thus: 
[68 Ia.] This is the fourth or fifth time that we have called attention 
to the monumental stupidity of reporters in failing to indicate, at the 
top of either the odd or even page, the name of the report and number 
of the volume. The mills of the gods (asses) grind slowly, and don't 
grind very fine either. 

Slipshod reporting often characterizes the so-called collections of 
leading or select cases. In some of them, for instance, overruled cases 
have been printed in full, and in others cases have been printed which 
were not, at the time when decided, good law, and which never can 
become good law. The editor must have selected them merely on 
account of their novelty, on the principle of a news-gatherer. But the 
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ease is more flagrant when the editor of a collection of select cases re- 
publishes in full, decisions which have actually been reversed on appeal 
or writ of error. An instance of this kind is found in ‘‘ Myer’s Federal 
Decisions,’” where the case of Scammon vy. Kimball, as reported in 5 
Bissell, 431, is printed in full, which case was reversed by the Supreme 
Court of the United States.! 


Tue Late Montague — An interesting personality has 
been removed by the death of Mr. Montague Williams, Q. C.,one of the 
most distinguished criminal advocates of this generation. It may be 
that his reputation has reached as far as America, for his name has 
been prominent as the defender of the greatest criminals who have ap- 
peared at the bar of the Old Bailey during the past twenty-five years ; 
and most likely his books of autobiography, ‘‘ Leaves of a Life’’ and 
“‘ Later Leaves’’ have been read by American readers. It is the lot of 
the criminal lawyer to be of more importance in the eyes of the public 
than in the ranks of the profession. He is talked of in the streets and 
the haunts of the laity but is passed over in the distribution of the 
great prizes of the law. Only by a rare accident does it happen that 
the practitioner apparently settled down for good to his restricted 
career at the Old Bailey and the Sessions, is removed from that sphere 
to a practice in the civil courts which leads him to fortune and a great 
position.. Lord Macaulay, as an example of such a surprising change, 
quotes the case of our notorious Judge Jeffries, who became the Keeper 
of the Conscience of our equally notorious King James II — Arcades 
Ambo— and of modern instances we have Lord Halsbury, the Lord 
Chancellor in the late conservative ministry, and Sir Edward Clarke, 
the late solicitor-general. The late Serjeant Ballantine, second to none 
as a criminal advocate, had a large practice, in cases with more or less 
of a criminal odor about them, in the Supreme Court; but he died a 
barrister and never was appointed to a judicial office. Most usually 
the Old Bailey practitioner’s highest ambition only pictures a seat on 
the Metropolitan bench of magistrates with a salary of some £1,500 a 
year, and this was the position to which Montague Williams was ap- 
pointed when his career as an advocate came to an end by a throat 
affection which deprived him of that vocal organ which had been so 
often exercised in restoring — to use the words of a modern bard —so 
many burglars, and others, to their friends and relations. He did not 
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even attain the dignity of ‘‘ silk ’’ until his career at the bar was over and 
then it was conferred, so report says, at the suggestion of our kindly 
Prince of Wales, who shared with a vast number of his humbler fellow 
subjects the interest which Montague Williams’ character and career 
inspired. Silkis an article of attire which is conspicuously absent at the 
Old Bailey bar ; as are also the great incomes which accompany it at the 
High Court bar, or which frequently are earned by juniors whose names 
are unknown except in the narrow circles of the profession. When the 
leaders of the High Court bar go down to the Bailey their dignity must 
be considered in the matter of fees, which must be lavished on them 
more generously than even they usually expect in the ordinary routine 
of their practice. Often, therefore, it happens that aman like Williams 
finds himself in some great criminal case being led by one or it may be 
more Q. C.’s whose experience in such matters is not a tithe of what he 
himself has had. In one sense Williams’ experience was narrow, as he 
never practiced in the civil courts; in another it was of the widest, for 
he was one of the best known men in London in library, artistic, theat- 
rical and sporting circles, where his tastes led him to be most at home. 
He did not care for law — qua law as lawyers say — but he did dearly 
love the opportunities which his position gave him of living behind the 
scenes in that great underground mysterious world of London where the 
crimes and follies and general devilry of the world find their head- 
quarters. He was a Bohemian of the law and would hardly have 
changed places with the high and mighty of its professors. To see life 
in allits phases was his greatest passion. He had as great a love of the 
outre, the unfashionable, the declassed, and all the types of the non- 
respectable, as Dickens had. He was a great Dickens lover and read 
his Pickwick much more than he ever read any book of law. He cer- 
tainly had a large experience of the tragic side at the Old Bailey, for he 
defended more great criminals than any man living during his day, nor 
are there many men who have had sucha curiously diversified career. 
Destined to pass his best years in the dirty precincts of the Old Bailey, 
he began life at aristocratic Eton — there he spent some time as master 
in a school; after that he entered the army as an officer and served in 
the Crimea until the end of the war put a stop to his soldiering ; return- 
ing to England he drifted into dramatic authorship and acting, and was 
rather more than usually successful with his plays — indeed it has been 
lately reported that Mr. Irving was about to produce one of his early 
pieces at the Lyceum. Before retiring from the stage he had married 
the daughter of one of our most famous actresses, and thereupon he 
found his way to the bar, his true vocation. His career as an advocate 
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being over and having accepted, as above stated, the position of a 
metropolitan magistracy, he became famous for the influence he brought 
to bear upon those classes of society for whose benefit and needs, as well 
as for whose restraint and punishment, the office is intended. Fora 
man with the love of the poor and an ardent desire to champion them 
against injustice and the tyranny of the rich, there is hardly any posi- 
tion which offers him a greater opportunity of activity and usefulness. 
Williams made the most of it and he became the model magistrate. 
His name became a household word in the wretched homes of London 
and every one knew who was meant by ‘‘ the poor man’s magistrate.’’ 
The great criminal lawyer died greatly beloved by thousands, and his 
death just about Christmas time was felt all over London as casting a 
gloom over the festivities of the season. We can imagine a certain class 
of persons who would consider a life spent as his was as not being 
exactly the most useful or the most conducive to ‘‘ the higher morali- 
ties,’’ but after all it is no unenviable thing to have established a reputa- 
tion as a warm-hearted, sincere lover and helper of those who are down 
in the lowest deeps of poverty and misery. G. H. K. 


Crank LecisLation. — Among the reform bills introduced in recent 
legislatures, all tending in the direction of parentalism, was one intro- 
duced in the Colorado legislature providing for a censorship of the 
press. Another was introduced in the New York legislature, making it 
a misdemeanor for any one to sell hoop skirts. Another of a similar 
nature was introduced in the legislature of Minnesota. 


Proressorn GreorcE Ricuarps. — The Columbia Law Times publishes 
what seems to be an excellent portrait and an appreciative notice of this 
learned gentleman, who was born in 1849, and was graduated from Yale 
College, and became a member of the law faculty of Columbia Col- 
lege, and also holds the office of supervisory editor of the depart- 
ment of insurance in the American Law Register and Review. It is to 
be regretted that this learned and excellent gentleman connects his 
name with a publication, which subsists in part on the piracy of the 
name of another periodical. There are some kinds of literary piracy 
that cannot be redressed by actions at law for damages, because the 
expense of the litigation might eat up the damages which would be 
allowed ; and this is one of them. The moribund American Law Reg- 
ister passed into different hands, and was revived under the name of 
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the American Law Register and Review. In this there was a distinct 
and manifest purpose of appropriating the trade name of this periodi- 
cal. It will be perceived that if the words ‘‘ Register and ’’ are elim- 
inated from that name, it would leave the name American Law Review. 
We wrote to its publishers protesting against their infringement of our 
trade name, and received, of course, most courteous but inconsequential 
replies. ‘* Oh, what a goodly outside falsehood hath!’ 


Saws Reset. 


Order XIV. is heaven’s first law. 
Necessity is the mother of contention. 

It is a wise judge that knows his own order. 

Of two defendants don’t choose the least. 

No one ought to be cross-examined twice by the same jaws. 
Once a man but thrice a mortgagee. 

Equity always follows the law; with costs. 

For striking a jury no action lies. 

Do not preach when you practice. 


When honest J. P.s fall out, then rogues come by our own. — Aus- 
tralian Law Times. 


Tue Inriruity oF Evective Jupces.— The Michigan Law Journal 
says: ‘‘ January 11, Judge Swan entered the decision of the national 
Circuit Court in the case of City of Detroit v. The Detroit Citizens’ 
Street Railway Co. The opinion was given on a motion to remand a 
suit in equity which had been removed from the district court of Wayne 
County, into the national court. The motion was denied principally 
on the ground of local prejudice. The decision reads: ‘The present 
judges are all candidates for re-election. Itis very clear that the citizens 
of Detroit generally are impressed with a feeling that the Street Railway 
Company has abused its privileges, etc. * * * A decision in this 
case adverse to the city of Detroit would probably cause many electors 
of the city in the approaching election, convinced of the righteousness 
of the city’s cause, to vote against the judge rendering the decision, 
and no judge could be unconscious of that fact in passing upon the 
case.’’’ Referring to this the Chicago Legal Adviser says: ‘‘ This de- 
cision can not but imperil the theory upon which our State elective sys- 
tem stands. No case can possibly arise without the existence of more 
or less prejudice. If no judge can be unconscious of the wish of the 
voters within his jurisdiction his opinions can be but a refined statement 
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of mob law, or an echo of the passing majority. If local prejudice be 
the criterion for taking cases out of the State courts, they will soon be 
robbed of jurisdiction ; or, either we must abandon the plan of electing 
our judges, or substitute some other method which will retain all the 
virtues and none of the vices of the elective system. If this decision be 
correct the elective system is radically wrong. The Legal Adviser has 
not a grain of doubt that this decision is correct.’’ 


Fiat Lawyers: Proposa to Apmit ‘‘STATESMEN’’ TO THE Bar 
Wirnovut Examination — It will be remembered that the late ‘‘ Boss ”’ 
Tweed, when interrogated by the keeper of the prison on Blackwell’s 
Island, on the occasion of his becoming an inmate of that institution, 
as to his occupation, answered that it was that of a statesman. There 
are a great many statesmen of the Tweed stripe in the legislature of 
New York and other States, and those in the legislature of New York 
recently proposed to admit themselves to the bar by a statute enacting 
that ‘‘ any person who has qualified and served as a member of the 
legislature of the State for at least seven years shall be on motion made 
to the General Term, admitted and licensed to practice as an attorney 
and counselor in the courts of record of the State, without examination 
and without complying with any other requirement.’’ 

Concerning this bill, the New York Law Journal said :— 


The doctrine of “ fiat money ’’ was that a legislative body could create a 
dollar by stamping a piece of paper. By a similar process it is proposed to 
make a man a lawyer by calling him one. Possibly the next legislative vagary 
will take the form of an issue of ‘ fiat’? Doctors of Medicine. We are tempted 
to inquire whether the advocates of this measure will not compromise and, in 
lieu thereof, introduce a bill compelling any college of the State, upon demand, 
to make any survivor of seven years in the legislature a Doctor of Laws. It 
really does not mean much more in this country to have “‘ LL.D.”’ written after 
one’s name than ‘‘ Hon.”’ before it, and neither the tail nor the handle does any 
harm. It is impossible to argue seriously against a measure conferring the 
insignia of special knowledge, and the right to practice a specialty, upon per- 
sons destitute of the indispensable special education. We hope that members 
of our profession, without distinction of party, will combine to render impossi- 
ble the adoption of a law which would be an insult to themselves and a menace 
to the public. 
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ArsiTRaTION: SuBMission Purscant TO RuLEs or THE CHURCH. — 
In Payne v. Crawford,’ the Supreme Court of Alabama holds, with 
obvious good sense, that a submission of a controversy to arbitrators 
and the award thereupon made, are none the less binding because of a 
regulation of the church to which the parties belong, requiring them to 
submit their controversies to arbitration rather than go to law. 


Carrer: Liasriiry or Ramroap Company wuicn Furnisues Cars 10 
SHIPPER TO BE Loapep By Him. —A decision of the Supreme Court of 
North Carolina in Basnight v. Atlantic &c. R. Co.,* to the effect that a 
carrier who has furnished a shipper with a car which the latter has loaded 
with lumber is liable only as a warehouseman, until notified of the 
readiness of the car for transportation and of the name of the con- 
signee; and hence that it is not liable as an insurer for the destruction 
of the lumber by fire while the car was standing on its track before it 
was so notified —seems to be sound, although one judge dissented. 
But whether the second proposition is sound may well be doubted. It is 
thus stated in the syllabus: ‘‘The fact that the carrier permitted the 
car, after it was so loaded, to stand near adry kiln in which the fire 
originated, is not such negligence as will render it liable as a warehouse- 
man, since it was merely a gratuitous bailee, and the destruction of the 
car was not the natural and proximate consequence of the act com- 
plained of.’’ 


Carriers: LIEN FOR FREIGHT — WHEN EXTINGUISHED BY DAMAGES 
To THE Goons. — The case of Miami Powder Co. v. Port Royal &c. R. 
Co.* affirms the proposition that if property is damaged, while in the 
charge of a common carrier, to a greater extent than the bill for freight, 
the lien of the carrier is extinguished ; and the consignee not only has 
the right to demand the property of the carrier without payment of the 
freight charges, but retention by the carrier amounts to a conversion, 
for which trover will lie. 


1 11 South. Rep. 725. 2168S. E. Rep. 323. 3168. E. Rep. 339. 
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Carriers or Goops: Burpen or Proor ox tue Question oF NEGLI- 
GENCE WHERE THERE Is A Spectra, Contract Limitine Liasiiity. — The 
recent decision of the Supreme Court of Alabama in Louisville &c. R. 
Co. v. Touart,! puts that court on the right side of a question on which 

the American courts are almost equally divided. We say puts that 

court on the right side, but we should rather have said keeps it on the 

right side. The court holds that a common carrier, which relies on a 

special contract exempting it from liability for the destruction by fire 

of goods delivered to it for transportation, must show, not only that the 

goods were so destroyed, but also that such destruction was not caused 

by any fault on its part ; and the owner of the goods is entitled to recover 

where he shows that they were delivered to the carrier sixteen and forty 

hours before their destruction by a fire in its warehouse, and th» carrier 

fails to show either that it could not have forwarded them by the use of 

reasonable diligence before the fire, or that it used reasonable care to 

guard against the fire. The opinion is written by that very learned and 

careful judge, Mr. Justice Coleman, and the decision is the decision of 

a court whose judgments are entitled to rank among the first of American 

State courts. We say this deliberately, and after having been a constant 

student of the decisions of American courts for more than twenty-five 

years. The opposing idea, which is the idea of the Supreme Court of 

Missouri, the St. Louis Court of Appeals, and many of the courts which 

are away back in the woods upon this question, is that such a contract 

of shipment cannot operate to exonerate the carrier from liability for his 

own negligence, yet, in case of loss or damage, that fact, without more 

proof, does not make out a prima facie case of negligence, but the 

shipper, if he would secure himself against the consequences of the 

negligence of the carrier, must go along in a buggy by the side of the 

railway train of the carrier so as to be on the ground at the time when 

any possible accident may happen to his goods, to collect and preserve 

the evidence which will charge the carrier with liability for his negligence. : 
There is no sense whatever in this conception. The proof, whether 

affirmative or negative in its character, ought to be produced by the 

party who is in a position to produce it, and that party is the carrier ; 

and the purden of producing it ought not to be imposed upon the party 

who is in no position to produce it, and that party is the shipper or the 

consignee. Where the circumstances attending a loss or damage must 

be peculiarly within the knowledge of the carrier and his servants, the 

mere fact of the loss or damage ought to be prima facie evidence to go 

to the jury, in conformity with the maxim res ipsa loquitur. 


111 South. Rep. 756. 
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Carriers OF PassENGERS: EXpuLsion Or Pass—ENGERS — MEASURE oF 
Damaces — Conpuctor For CoLorep Assistant.— It may be 
some comfort for the colored population of Georgia to learn that they 
have one right which a white man is bound to respect, and that is the 
right to help a railway company eject from its train a white passenger 
who will not produce his ticket or pay his fare. In Central R. &e. Co, 
vy. Strickland! the Supreme Court of that State lay down the following 
propositions in their official syllabus: ‘4. A railroad company has a 
right to employ a colored train hand, and a conductor may properly call 
upon him to assist in ejecting a passenger who ought to be ejected from 
the train. If a white passenger is wrongfully ejected from a train, the 
fact that a colored train hand was called upon to assist in so doing will 
not make the company liable for greater damages than should be recoy- 
ered if the train hand had been a white man. 5. If a passenger is 
wrongfully ejected from a railroad train, and entitled to damages, the 
jury, in fixing the amount of same, may take into consideration ‘ the 
inconvenience he was put to by being put off.’’’ The jury were evi- 
dently inflamed by the circumstance that the conductor called in the aid 
of a ‘‘ nigger’’ to assist him in putting a white man off his train, and 
gave such heavy damages that the Supreme Court set it aside as being 
the manifest result of bias or prejudice. Perhaps it would be a con- 
solation to a white citizen of Georgia who is about to be expelled from 
a passenger train to have the special deputy called in by the conductor 
produce a certificate of his descent from an aristocratic lineage. 


CarRIERS OF PassENGERS: RiGuTs OF PassENGERS WHO ARE UNABLE 
TO Procure TicKETs BEFORE BoarpinG Rattway Trains.— In Central 
R. &c. Co. v. Strickland? the Supreme Court of Georgia lay down the fol- 
lowing propositions in their official syllabus: ‘*1. Under the law and 
rules prescribed by the railroad commission of this State it is the duty 
of railroad companies to keep their ticket offices open for the sale of tickets 
for a reasonable time before the departure of trains from all stations 
provided that offices at way-stations may be closed one minute before 
the arrival of trains; and it is the duty of passengers to use proper 
diligence in supplying themselves with tickets before getting upon the 
trains. A railroad company is not bound to keep a ticket office open 
each and every minute up to the time it may lawfully close the same, 
provided a reasonable opportunity is afforded all persons desiring tickets 
to obtain them; nor is a passenger bound to wait at a ticket office 
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an unreasonable time for the appearance of the agent to sell him a 
ticket, or to call again and again at the office to procure one provided, 
in good faith, and with due diligence, he endeavors to do so before the 
time for closing the office arrives. In each case it is a question to be 
determined by the jury whether or not the parties, respectively, per- 
formed the corresponding duties devolving upon them, and it is not 
the province of the court to decide what particular facts will constitute 
negligence or diligence by either party, and thus restrict the jury in 
the exercise of their duty in this respect. 2. If a passenger has not 
been afforded a reasonable opportunity to purchase a ticket at the 
station where his journey began, he is not bound to leave the train at a 
station en route and purchase a ticket back to the station whence he 
started, and another to his destination. If he is rightly on the train 
without a ticket, it is his right to complete his intended journey by 
paying the ticket rate for his fare. 3. A passenger is not bound to 
comply with the rules of the company unless such rules are reasonable.’’ 


CrviL PROCEDURE: Parties IN Equity — JOINDER oF CoMPLAINANTS 
Actions To Set FravupvuLent Stock Sugscriprions. — There 
seems to be no doubt of the soundness of the rule of procedure laid 
down by the Supreme Court of Appeals of Virginia in Bosher v. Rich- 
mond &c. Co.,! that a suit in equity may be maintained by any number 
or all of the subscribers to the shares of stock of a corporation, to set 
aside their several subscriptions on the ground that they had been in- 
duced to: make the same by fraudulent representations ; since in equity 
it is not necessary that the complainants seeking this kind of relief shall 
have a joint interest, but it is sufficient that they have a common inter- 
est. Mr. Justice Lacy writes a very lengthy opinion on the question ; 
but we should have supposed that there was so little doubt about it 
that it might have been dismissed with a paragraph. An analogous 
illustration of this rule of procedure is found in suits of equity brought 
by any number of tax-payers of a county or other taxing district, that 
may see fit to join, for the purpose of procuring an injunction against 
the collection of an illegal tax. 


Law: Eminent Domain — DoctTRINE THAT A STEAM 
RAILROAD IN A STREET IS NOT AN ADDITIONAL SERVITUDE ON THE FEE.— 
In Gauss v. St. Louis &c. R. Co.? the Supreme Court of Missouri re- 
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affirm the doctrine which has obtained a footing in that State, that the 
laying of a railroad upon a street in a city, to be operated by steam, 
does not impose an additional burden upon the fee of the street, so ag 
to entitle an abutting owner to damages, within the meaning of a con. 
stitutional provision that private property shall not be taken or damaged 
without just compensation. Although there are other jurisdictions jn 
which this doctrine is held, and although there is room for doubt in the 
case of telegraph and telephone poles, and such like inconsiderable 
obstructions, yet there is no room whatever to doubt that private 
property does receive additional damage, and a great and serious 
damage, from the subjecting of an ordinary highway to such a new use, 
There is not the slightest doubt that the constitutional provision in 
question was intended to secure damages to land-owners in such cases, 
There is not the slightest doubt that every judge of the Supreme Court 
of Missouri who concurred in that.decision believes that such is the 
correct interpretation of the constitutional provision ; and yet such is 
the power of the railroad companies in that State that not a single one 
of them had the courage to declare his real convictions upon the ques- 
tion. It is a plain question of common sense, and neither lawyers nor 
laymen can differ upon it. This infamous doctrine, which allows rail- 
road companies to inflict an irreparable damage upon private property 
for their own benefit without paying anything for it, was started, in 
Missouri and elsewhere, in the era of railroad building, when public 
opinion set in strongly in favor of those enterprises, when legislatures 
were habitually bribed by railroad manipulators, and when judges were 
in the constant habit of giving away the rights of the people to them, 
The words ‘‘ or damaged ’’ were inserted in the constitution of Missouri, 
when it was revised in 1875, to meet just such cases as this, and every 
judge of the Supreme Court of Missouri knows it. It seems that there 
is not a State court in the whole country which is so completely affected 
in favor of railroads as the Supreme Court of Missouri. In that State 
a judicial nomination by the dominant party is tantamount to an elec- 
tion; and it is speaking within guarded bounds to say that in several 
recent and flagrant instances the railroads have nominated their candi- 
dates and the people have not been ashamed to elect them. But the . 
people cannot be kept in ignorance concerning this mal-interpretation 
of their constitution by their highest court, and we do not iritend that 
they shall be, so far as we can help it. The judges who render such 
decisions will have to revise them or get out of office, for they will not 
be re-elected. A struggle is organizing between the people and the 
common carrier in Missouri, such as has recently culminated in Cali- 
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fornia; and the time is near at hand in Missouri when the railroad 
companies will cease to put their lawyers upon the Supreme Bench. 


ConstiTUTIONAL Law: Interstate Commerce —Surpment or SEEDs IN 
OriemnAL PackaGes. — The decision of the Circuit Court of the United 
States for the eastern district of North Carolina in Re Sanders! is to 

the effect that a statute of North Carolina, which provides that a person 

who sells seeds in packages unmarked by the date when the seeds were 

grown, except farmers selling seeds in open bulk to other farmers or 

gardeners, shall be guilty of a misdemeanor, is unconstitutional as being 

an interference with interstate commerce, which subject is, by the 

Federal constitution, committed to the exclusive control of Congress, — 

is an interesting decision upon a very important question; and the 

opinion is elaborate and shows that the case has been carefully con- 
sidered. The statute in question was evidently aimed at those fraudu- 
lent seedsmen who send traveling agents through the State vending old 
and worthless seeds. In so far as it applies to domestic commerce, 
there is of course no Federal question involved in it ; and the conclusion 
of Mr. Circuit Judge Goff, is the natural outcome of the original 
package decision and its congeners. The substance of the decision is 
that no police regulation by a State is of any validity provided it is also 
a regulation of interstate commerce. We suppose that it will be hard 
to find much fault with the decision. While the legislature of a State 
can not, in the event of Congress refusing to act, enact a regulation so 
necessary to protect its agricultural community from fraud, yet it is 
some relief to know that after the original packages get into the State 
and the bulk is broken, the vender cannot escape the demands of the 
statute. The Farmers’ Alliance in North Carolina might justify its 
existence by taking this case to the Supreme Court of the United States. 
The question is one which, like Banquo’s ghost, will not down. 


ConstiTuTIONAL Law: JupictaL Decision or PotrticaL QuESTIONSs — 
Power or Courts To Hotp UnconstituTIonaL STATUTES WHICH PrRo- 
DUCE WHAT IS CALLED A ‘*‘ GERRYMANDER.’’— We are glad to see thai 
the Supreme Court of Indiana have ranged themselves on the side of a 
majority of the American State courts, in holding that where the legis- 
lature makes an apportionment of senatorial or representative districts 
which is grossly unequal, and which operates to deprive a portion of 


1 52 Fed. Rep. 802. 
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the people of their proper weight in the legislature of the State, this 
being prohibited by the constitution of the State, the judicial courts 
have the power to interfere by mandamus so as to compel the election 
officers to hold the election under the law which has been superseded, 
and that in so doing the courts do not decide a political question.! We 
are sorry to see that so able a judge as Mr. Justice Elliott dissented. 
In the growth of the law and in the progress of human institutions, the 
judicial courts are frequently obliged to move forward and take steps in 
advance of early conceptions. If we had in the United States a public 
opinion on questions of political morality as strong as a rope of sand it 
would not be necessary to appeal to the judicial courts to set aside acts 
of the legislature creating unequal legislative or congressional appor- 
tionments. But the so-called practice of ‘‘ Gerrymandering,’’ which 
has made the name of an early American statesman infamous for all 
time, has come into vogue to such an.extent that it is now the rule, to 
which there are few exceptions, that the political party which happens 
to be in power does all it can, in making congressional and legislative 
apportionments, to disfranchise the other party. And what is worse, 
the party which is loudest about reform and which professes most to 
champion the cause of the people, often goes to the most infamous 
extreme in this process of disfranchising a portion of the electors. A 
map of Missouri, showing the apportionments made by the last legisla- 
ture of that State, would tell an infamous story in this respect. In 
making congressional apportionments, each party often derives a pre- 
text for the commission of this crime against popular institutions, from 
the fact that in the next adjoining State where the opposite political 
party is in power, the same will be. practiced against the minority party, 
and it is necessary for each party to keep up the infamous practice in 
order to preserve an equilibrium. The worst feature of it is that there 
is no public opinion that will relegate to private life the members of our 
legislatures who will vote for such measures; and neither the press nor 
the pulpit does anything to create such a public opinion. The only 
corrective force seems to be the judiciary, and every well-wisher of his 
country will be glad that this force is being brought into play. 


ConstiTtuTIONAL Law: Dur Process or Law — FeperaL Writs oF 
Haseas Corpus ReviewinG THE SENTENCES OF THE StaTE Courts. — 
The decision of the District Circuit Judge Taft in the case of Re Mc- 
Knight,? is a wholesome one in view of the frequent abuses of the writ 


1 Parker v. State (Ind.), 32 N. E. Rep. 836. 2 §2 Fed Rep. 799. 
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of habeas corpus. This has been committed in similar cases by other 
Federal courts. The syllabus is as follows: ‘* The action of a State 
court in refusing to assign counsel for a prisoner’s defense, in forcing 
him to trial without time for preparation and without opportunity to 
secure by compulsory process, the presence of material witnesses, in 
violation of the constitution and laws of the State, cannot be consid- 
ered by a Federal court in habeas corpus proceedings, brought on the 
ground that the prisoner is denied the equal protection of the laws, and 
deprived of liberty without due process of law, in violation of the 
fourteenth amendment.”’ ! 


ConstiTUTIONAL Law: Dur Process or Law—Jupces DETERMINING 
Decree or Crime Arter or Guitty. — In Hallonger v. Davis,? the 

counsel for a murderer in New Jersey undertook to take a new twist, 

in the Supreme Court of the United States, on the question of what is 

due process of law. His client had been indicted in one of the courts 

of that State for murder, and had pleaded guilty. A statute of the 

State divides murder into two degrees, and provides that upon a plea oi 
guilty the court shall proceed, by the examination of witnesses, to deter- 
mine the degree of the crime, and shall pass sentence accordingly. This 
the judge did, and found him guilty of murder in the first degree and 
sentenced him to be hanged. His counsel applied for a habeas corpus 
in the Federal Circuit Court, which was refused, and he appealed to the 
Supreme Court of the United States under a recent statute relating to 
procedure under the writ of habeas corpus. The proposition of law 
affirmed in behalf of the prisoner was that the right of trial by jury in 
cases of felony is essential to what is called ‘‘ due process of law,’’ as 
the term is used in the fourteenth amendment to the constitution of the 
United States. A very little acquaintance with the subject will make 
it appear that the contention was untenable ; and so the Supreme Court 
of the United States held, in a clear and learned opinion by Mr. Justice 
Shiras. He pointed out that the Federal constitution does not protect 
the right of trial by jury in the State courts; that those courts have in 
numerous cases held that such a proceeding as the one under considera- 
tion does not infringe such rights as were guaranteed by the constitu- 
tion of New Jersey; and that ‘‘ due process of law’’ means ‘‘ process 
due according to the law of the land,’’ and, in a State court, such as 
the prisoner is entitled to according to the law of the State. He must 


1 The court cite: Ex parte Harding, Ex parte Ulrich, 43 Fed. Rep. 661, 
7 Sup. Ct. Rep. 780; 120 U. S. 782,and followed. 
213 Sup. Ct. Rep. 105. 
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have a hearing before he is condemned. There must be a trial when 
he so pleads as to make an issue to be tried. But when, in the face of 
a statute such as existed in New Jersey, he insists on pleading guilty, 
there is no issue left to be tried; he cannot demand a jury, but must 


allow the judges to determine the degree of his guilt according to the 
mandate of the statute. 


LAw: OBLIGATION oF ConTRACTSs — GRANT oF 
Lanps To A County Grammar Scnoor. — That monstrous log-rolled and 
semi-political decision, known as the Dartmouth College case, found a 
repetition in a case in the Supreme Court of Vermont, decided in Sep- 
tember, 1890.1 A county grammar school was incorporated and estab- 
lished under an act of the legislature in 1799. Act Vermont November 
7, 1815, appropriated to the corporation the county grammar-school 
lands of the county, in trust, for the use of said school, forever, and 
made it the duty of the corporation to lease the lands, and appropriate 
the rents and profits for the benefit of the school. No right was 
reserved to alter, modify, or repeal the act nor was such right saved by 
any constitutional limitation. The corporation accepted the provisions 
of the act, took upon itself the duties imposed, and made a perpetual 
lease of the lands. The court held that the statute ? placing such lands 
in the charge of select men of the towns, and appropriating the rents to 
the support of a graded school, on condition that a grammar-school 
department should be maintained therein, was inoperative and void, as 
impairing the obligation of contracts. A majority of the court in so 
holding reasoned that even if the grant of the lands by the act of 1815 
was without consideration, it was an executed gift, and could not be 
recalled by subsequent legislatures ; but there was a sufficient considera- 
tion for the grant, in the relief of the State from, and the assumption by 
the corporation of, the duty with which the legislature had previously 
been charged, of leasing and caring for the lands, and collecting and 
applying the rents to the purposes to which they had been dedicated in 
the charters of the towns. Two of the judges (Royce, C. J., and 
Powers, J.,) dissented. The Dartmouth College decision rests upon at 
least four legal propositions, all of which are untenable upon sound con- 
ceptions. One of these is that an eleemosynary corporation, which is 
merely an incorporated public charity, is a private corporation, in the 


1 Franklin County Grammar School 2 Vermont Act, Nov. 25, 1884. 
v. Bailey, 62 Vt. 467; s.c. 20 Atl. Rep. 
820. 
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sense that its franchises are protected on the footing of private contracts ; 
and this Vermont case is merely an echo of that legal absurdity. 


ConstTiTUTIONAL Law: Power OF THE LEGISLATURE TO LAY AN Occv- 
pation Tax upon Lawyers.—In Ex parte Williams,! recently decided by 
the Court of Appeals of Texas, it is held that, under a constitutional 
provision in that State, authorizing the legislature to impose occupation 
taxes upon natural persons and corporations doing business in the State, 
and providing that persons engaged in mechanical and agricultural pur- 

suits shall never be required to pay an occupation tax,? the legislature 

may impose an occupation tax upon lawyers, and subject them to a 

criminal prosecution, ending in a fine, for practicing without paying such 

tax and taking out a license. Judge Simpkins writes a learned and 

persuasive opinion in support of that view, which we believe to be 

entirely sound. He seems to have collected all the applicatory authori- 

ties upon the question, and says that the courts have been uniform with 

regard to it with one single exception. In Florida, on the other hand, 

each member of a firm must take out a license to practice law and pay 

the prescribed fee under the statute of that State, lawyers being no 
better than anybody else.? In fact, the subject does not seem capable 
of very serious debate on the score that there is danger of the bar being 
decimated by such a tax to such an extent that the judicial courts will 
be deprived of proper aid in the conduct of their business, and that 
persons accused of crime will be deprived of counsel. There is no 
room for making the lawyers a privileged class in this respect, and 
exempting them from a tax that is laid upon the poorest barber or dray- 
man. The practice of the law is lucrative when one pursues it honestly, 
earnestly and capably; and there is no reason why, for the enjoyment 
of such a privilege, which is in the nature of a special and exclusive 
privilege, he should not yield a small annual duty to the State. At the 
same time there is scarcely a doubt that it is beyond the power of a 
State to enforce the payment of such a tax with any sanction that will 
prevent a lawyer from acting as an attorney and counselor in the courts 
of the United States, or that will impede him in so acting; for, since 
the decision of the Supreme Court of the United States in McCulloch v. 
Maryland,‘ it has never been doubted that no power resides in the States 
to obstruct or impede, by taxation or otherwise, the agencies of the 
United States. 


1 20S. W. Rep. 580. 3 Blanchard v. State (Fla.), 11 


2 Tex. Const, Art. 5, § 1. South. Rep. 785. 
4 4 Wheat. 316. 
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Constitutional Law: Rar-way Companres — Vatipity or Statutes 
Requiring Ramway Companies To Post Bracksoarps Reporting 
Wuerner Trarxs are on Trve. — Statutes exist in many of the 
States requiring railway companies to post blackboards at their stations 
and maintain thereon schedules showing whether their incoming traing 
are on time, and if behind time, how much bebind time; and these 
statutes impose penalties to be recovered in action qui tam, or prescribe 
criminal prosecutions, for the failure of railroad companies so to do, 
These are obviously necessary and proper police regulations, greatly 
promotive of the convenience of the public; and it is a disgrace to 
railroad management that the railroads should have been forced by 
legislation to adoptthem. Nevertheless, the railroads seem to be kick- 
ing against them all around the line. In the recent case of State y. 
Indiana &c. R. Co.,! the Supreme Court of Indiana affirms the validity 
of a statute of that kind, enacted by the legislature of that State, 
against all the assaults that could be brought against it from the stand- 
point of the State and Federal constitutions. The ‘principal points 
decided were that it was not void as a regulation of interstate commerce, 
from the fact that the company required to comply with it must bring 
into use the knowledge possessed by its servants in another State; and 
that it was not unconstitutional, as depriving the railroad company of 
its property without due process of law, from the fact that one-half of the 
fine went to the prosecuting attorney. 


ConstiTruTionaL Law: Ricut or TRIAL By JURY — JURY OF LESS THAN 
Twetve. —In McRae v. Grand Rapids &c. R. Co.,” the Supreme 
Court of Michigan had before it the question of the validity of an act 
of the legislature of that State providing that ‘‘ after the impaneling of 
a jury, if from any cause, any of the jurors shall be unable to attend, 
the court may enter that fact upon their journals or docket, setting 
forth the cause of inability, and the proceedings shall continue in the 
same manner and with the same effect as if the whole panel were 
present, — provided that the number of jurors so absent shall be less 
than three in a jury of twelve.’’ It was held that this statute was 
unconstitutional as infringing the clause of the constitution of Michigan 
which provides that the ‘‘ right of jury shallremain.’’* If this were all 
that the constitution of Michigan says upon the subject the question 
would be clear enough; because it has always been ruled in the exposi- 
tion of similar constitutional provisions, that the jury there referred to 


1 32N. E. Rep. 817. 2 53N. W. Rep. 561. * Const. Mich. Art. 6, § 27. 
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means the common law jury of twelve men. But another section of the 
same constitution provides that ‘‘ the legislature may authorize a trial 
by a jury of a less number than twelve men.’’! This seems clearly 
to authorize the legislature to pass the act in question, and requires a 
great deal of search through the opinion of the majority of the Supreme 
Court of Michigan, delivered by Long, J., to discover any sound rea- 
son for its conclusion ; and the fact that two of the five judges dissented 
is easily explainable from the foregoing statement without further 
argument, 


ConsTITUTIONAL Law: Power oF A StaTE LEGISLATURE TO GRANT 
Tne Harbors OF THE STaTE TO Private Corporations — OBLIGATION 
or Contracts. — The decision of the Supreme Court of the United 
States in what is known as the Chicago Lake Front Case,” presents an 
entirely new deliverance upon a question of constitutional law of the 
very greatest importance, and will no doubt take rank as one of the 
most important deliverances made by that court in its whole history. 
The principal question was no less than the right of a legislature of a 
State to grant to a railroad company, in perpetuity, the right to the 
use of the navigable harbor of a city to the exclusion of any right sub- 
sequently to repeal the grant. Roughly speaking, the court decides 
that the power to make such a grant beyond recall does not reside in 
the legislature of a State. It is to be regretted that so important a 
principle could not have been established by the undivided concurrence 
of a full bench of the court; but Mr. Chief Justice Fuller was disqual- 
ified from sitting by reason of having been counsel in .ae case when at 
the bar, and Mr. Justice Blatchford was disqualified by reason of being 
a stockholder in the Illinois Central Railroad Company. The seven 
remaining judges divided on the proposition, four against three. Mr. 
Justice Field wrote the opinion of the court, and with him concurred 
Justices Harlan, Lamar and Brewer. Mr. Justice Shiras wrote the 
dissenting opinion, and with him concurred Justices Gray and Brown. 
The case deals with the questions of the riparian ownership of the Lake 
front of Chicago, asserted by the Illinois Central Railroad Company, 
under the legislation of Congress, that of the State of Illinois, and the 
ordinances of the city of Ohicago. Laying these questions aside, it 
takes hold of the right asserted by the company to what are known as 
the submerged lands of the harbor of Chicago south of the Chicago 
river and within the breakwater erected by the government of the 


1 Ibid., Art. 4, § 46. 146 U. S. 387; s. c. 13 Sup. Ct. Rep. 
2 Illinois Cent. R. Co. v. Illinois, 110. 
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United States. This right was asserted under an act passed by the 
legislature of the State of Illinois in 1869, which act had been formally 
accepted by the company. By this act the legislature of Illinois as- 
sumed to ‘‘confirm’’ the title of the company to those lands in fee, 
and to clothe the company with the entire right to lease and use the 
same, but withholding from it the right to alien the fee. It was prac- 
tically a grant of the right of occupancy and of leasing in perpetuity, 
The material part of the statute embodying the grant was as follows: 


Sec. 8. The right of the Illinois Central Railroad Company under the 
grant from the State in its charter, which said grant constitutes a part of the 
consideration for which the said company pays to the State at least seven per 
cent of its gross earnings, and under and by virtue of its appropriation, occu- 
pancy, use, and control, and the riparian ownership incident to such grant, 
appropriation, occupancy, use, and control, in and to the lands submerged or 
otherwise lying east of the said line running parallel with and 400 feet east of 
the west line of Michigan avenue, in fractional sections ten and fifteen, town- 
ship and range as aforesaid, is hereby confirmed; and ali the right and title of 
the State of Illinois in and to the submerged lands constituting the bed of Lake 
Michigan, and lying east of the tracks and breakwater of the Illinois Central 
Railroad Company, for a distance of one mile, and between the south line of 
the south pier extended eastwardly and a line extended eastward from the 
south line of lot twenty-one, south of and near to the roundhouse and machine 
shops of said company, in the south division of the said city of Chicago, are 
hereby granted in fee to the said Illinois Central Railroad Company, its suc- 
cessors and assigns; provided, however, that the fee to said lands shall be held 
by said company in perpetuity, and that the said company shall not have power 
to grant, sell, or convey the fee to the same, and that all gross receipts from 
use, profits, leases or otherwise, of said lands, or the improvements thereon, or 
that may hereafter be made thereon, shall form a part of the gross proceeds, 
receipts, and income of the said Illinois Central Railroad Company, upon which 
said company shall forever pay into the State treasury, semi-annually, the per 
centum provided for in its charter, in accordance with the requirements of said 
charter: and provided, also, that nothing herein contained shall authorize ob- 
structions to the Chicago harbor, or impair the public right of navigation, nor 
shall this act be construed to exempt the Illinois Central Railroad Company, 
its lessees or assigns, from any act of the general assembly which may be nere- 
after passed, regulating the rates of wharfage and dockage to be charged in 
said harbor. 


But the extent of this grant and the enormous criminality involved in 
the making of it are best shown from the following extract from the 
opinion of the court by Mr. Justice Field: 


The area of the submerged lands proposed to be ceded by the act in question 
to the railroad company embraces something more than 1,000 acres, being, as 
stated by counsel, more than three times the area of the outer harbor, and not 
only including all of that harbor, but embracing adjoining submerged lands, 
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which will, in all probability, be hereafter included inthe harbor. It is as large 
as that embraced by all the merchandise docks along the Thames at London; 
is much larger than that included in the famous docks and basins at Liver- 
pool, is twice that of the port of Marseilles, and nearly, if not quite, equal to 
the pier area along the water front of the city of New York. And the arrivals 
and clearings of vessels at the pdrt exceed in number those of New York, and 
are equal to those of New York and Boston combined. Chicago has nearly 25 
per cent of the lake carrying trade, as compared with the arrivals and clearings 
of all the leading ports of our great inland seas. In the year ending June 30, 
1886, the joint arrivals and clearances of vessels at that port amounted to 
22,096, with a tonnage of over 7,000,000; and in 1890 the tonnage of the vessels 
reached nearly 9,000,000. As stated by counsel, since the passage of the lake 
front act, in 1869, the population of the city has increased nearly 1,000,000 
souls, and the increase of commerce has kept pace with it. 


In 1873 the legislature of the State of Illinois passed a repealing act 
revoking this grant; and the question therefore was whether the repeal- 
ing act was unconstitutional as impairing the obligation of the contract 
embraced in the repealed act and its acceptance by the company. If 
the repealed act was valid, then under the Dartmouth College decision, 
the repealing act would be void. A majority of the court hold that the 
repealed act was not valid, at least in the sense that the grant thereby 
made could not be recalled by subsequent legislation. They proceed 
upon the view that the State holds title to such harbors in trust for the 
public — the court should have said, for the people of the United States, 
and that they cannot abdicate this trust by granting to private persons 
or corporations the property which is the subject of it; or if they do so 
abdicate it, the constitution of the United States does not prevent them 
from resuming it. The minority plants itself upon the simple proposi- 
tion that the title to the submerged lands in their harbors rests uncon- 
ditionally in the States; that they may, through their legislatures, 
divest themselves of that title in any manner which they may see fit; 
and when they have so divested themselves of it, by a legislative grant 
which has been accepted by the grantee, a contract is created within 
the protection of the constitution of the United States. The conclusion 
of the minority rests upon a line of previous decisions of the court, 
which tend more or less to support its conclusion; and so unfortunate 
have some of these decisions been in upholding the perpetuity of 
acts of legislation which have given away public rights to private 
corporations, that it may readily be conceded that their conclusion 
may be supported by the authority of previous decisions of the court. 
Any principle which will uphold the granting away, by the temporary 
tenants of legislative power of the sovereign right of taxation in respect 
of a great property for all time, will of course uphold the granting away. 
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by the same power, of the title of the State to one of its public harbors, 
And when it is remembered that these legislative grants are in many 
cases procured by the most notorious bribery and corruption, which 
would impeach in equity and overthrow any contract made by a private 
trustee or agent — which there is scarcely room to doubt was the man- 
ner in which this act of the Illinois legislature was procured — the 
enormous folly of the Dartmouth College decision is perceived. It 
reduced sovereign legislation to the dimensions of a mere contract for 
the purpose of being protected in perpetuity by the constitution of the 
United States and denies to it the qualities of a contract for the purpose 
of allowing it when procured by fraud, bribery or corruption practiced 
upon the contracting agents of the people.! 

The decision of the majority of the court therefore rested upon no 
other ground than that the grant in question was one which the legisla- 
ture had no power to make, or at least that it was one that the legisla- 
ture had no power to make irrevocable. It may perhaps be difficult to 
find any tenable ground, on strict theories of constitutional interpreta- 
tion, which will uphold the opinion of the majority. If the majority 
had overruled the Dartmouth decision in terms, its conclusion would 
have been clear enough and its judgment would have been much better. 
But when it undertook to steer around the effect of that decision, by ; 
holding that the grant in question was one which the legislature of the 
State of Illinois had no power to make, then it was bound to put its 
finger upon something in the constitution of the United States, or in 
the constitution of the State of Illinois, restraining its power to make 
it, because it is a simple canon of constitutional interpretation that the 
legislatures of the States are sovereign legislatures, possessing as large 
powers as the Parliament in Great Britian or any other sovereign 
legislature, except in so far as they are restrained by constitutional 
limitations. Such constitutional limitations Mr. Justice Field did not 
point out, nor attempt to point out. But he rested the conclusion of 
the majority of the court upon the following reasoning: 


The question, therefore, to be considered, is whether the legislature was 
competent to thus deprive the State of its ownership of the submerged lands in 
the harbor of Chicago, and of the consequent control of its waters; or, in other 
words, whether the railroad corporation can hold the lands and control the 


1 It will be remembered that the (U.S.) 87), that a grant made by a 
Supreme Court of the United States legislative act cannot be impeached for 
had already held in a decision in what fraud; and this is a very necessary 
was probably a moot case, and which doctrine, and is a settled maxim of 
paved the way for the Dartmouth American jurisprudence. See 26 Am. 
decision (Fletcher v. Peck, 6 Cranch. Law Rev. 177. 
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watcrs by the grant, against any future exercise of power over them by the 
State. 

That the State holds the title to the lands under the navigable waters of Lake 
Michigan, within its limits, in the same manner that the State holds title to 
soils under tide water, by the common law, we have already shown; and that 
title necessarily carries with it control over the waters above them, whenever 
the lands are subjected to use. But it is a title different in character from that 
which the State holds in lands intended for sale. It is different from the title 
which the United States hold in the public lands which are open to pre-emption 
and sale. It is a title held in trust for the people of the State, that they may 
enjoy the navigation of the waters, carry on commerce over them, and have 
liberty of fishing therein, freed from the obstruction or interference of private 
parties. The interest of the people in the navigation of the waters and in com- 
merce over them may be improved in many instances by the erection of 
wharves, docks, and piers therein, for which purpose the State may grant 
parcels of the submerged lands; and, so long as their disposition is made for 
such purpose, no valid objections can be made to the grants. It is grants of 
parcels of lands under navigable waters that may afford foundation for wharves, 
piers, docks, and other structures in aid of commerce, and grants of parcels 
which, being occupied, do not substantially impair the public interest in the 
lands and waters remaining, that are chiefly considered and sustained in the ad- 
judged cases as a valid exercise of legislative power consistently with the trust 
to the public upon which such lands are held by the State. But thatis avery | 

‘different doctrine from the one which would sanction the abdication of the 
general control of the State over lands under the navigable waters of an entire 
harbor or bay, or of a sea or lake. Such abdication is not consistent with the 
exercise of that trust which requires the government of the State to preserve 
such waters for the use of the public. The trust devolving upon the State for 
the public, and which can only be discharged by the management and control 
of property in which the public has an interest, cannot be relinquished by a 
transfer of the property. The control of the State for the purposes of the trust 
can never be lost, except as to such parcels as are used in promoting the inter- 
ests of the public therein, or can be disposed of without any substantial impair- 
ment of the public interest in the lands and waters remaining. It is only by 
observing the distinction between a grant of such parcels for the improve- 
ment of the public interest, or which when occupied do not substantially 
impair the public interest in the lands and waters remaining, and a grant 
of the whole property in which the public is interested, that the language 
of the adjudged cases can be reconciled. General language sometimes 
found in opinions of the courts, expressive of absolute ownership and control 
by the State of lands under navigable waters, irrespective of any trust as to their 
use and disposition, must be read and construed with reference to the special 
facts of the particular cases. A grant of all the lands under the navigable 
waters of a State has never been adjudged to be within the legislative power; 
and any attempted grant of the kind would be held, if not absolutely void on its 
face, as subject to revocation. The State can no more abdicate its trust over 
property in which the whole people are interested, like navigable waters and 
soils under them, so as to leave them entirely under the use and control of 
private parties, except in the instance of parcels mentioned for the improve- 
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ment of the navigation and use of the waters, or when parcels can be disposed 
of without impairment of the public interest in what remains, than it cap 
abdicate its police powers in the administration of government and the presery- 
ation of the peace. In the administration of government the use of such 
powers may for a limited period be delegated to a municipality or other body, 
but there always remains with the State the right to revoke those powers and 
exercise them in a more direct manner, and one more conformable to its wishes, 
So with trusts connected with public property, or property of a special char- 
acter, like lands under navigable waters; they cannot be placed entirely beyond 
the direction and control of the State. A 

The harbor of Chicago is of immense value to the people of the State of 
Illinois, in the facilities it affords to its vast and constantly increasing com- 
merce; and the idea that its legislature can deprive the State of control over its 
bed and waters, and place the same in the hands of a private corporation, 
created for a different purpose, — one limited to transportation of passengers 
and freight between distant points and the city, — is a proposition that cannot 
be defended. 


* 


* * 


* * * * * 


* 


* * 


* * * 


It is hardly conceivable that the legislature can divest the State of the control 
and management of this harbor, and vest it absolutely in a private corporation, 
Surely an aet of the legislature transferring the title to its submerged lands and - 
the power claimed by the railroad company to a foreign State or nation would 
be repudiated, without hesitation, as a gross perversion of the trust over the | 
property under which it is held. So would a similar transfer to a corporation 
of another State. It would not be listened to that the control and management 
of the harbor of that great city —a subject of concern to the whole people of 
the State — should thus be placed elsewhere than in the State itself. All the 
objections which can be urged to such attempted transfer may be urged to a 
transfer to a private corporation like the railroad company in this case. 

Any grant of the kind is necessarily revocable, and the exercise of the trust 
by which the property was held by the State can be resumed at any time. Un- 
doubtedly there may be expenses incurred in improvements made under such a 
graut, which the State ought to pay; but, be that as it may, the power to resume 
the trust whenever the State judges best is, we think, incontrovertible. The 
position advanced by the railroad company in support of its claim to the own- 
ership of the submerged lands, and the right to the erection of wharves, piers, 
and docks at its pleasure, or for its business in the harbor of Chicago, would 
place every harbor in the country at the mercy of a majority of the legislature 
of the State in which the harbor is situated. 

We cannot, it is true, cite any authority where a grant of this kind has been 
held invalid, for we believe that no instance exists where the harbor of a great 
city and its commerce have been allowed to pass into the control of any private 
corporation. But the decisions are numerous which declare that such property 
is held by the State, by virtue of its sovereignty, in trust for the public. The 
ownership of the navigable waters of the harbor, and of the lands under them, 
is a subject of public concern to the whole people of the State. The trust with 
which they are held, therefore, is governmental, and cannot be alienated, except 
in those instances mentioned, of parcels used in the improvement of the interest 
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thus held, or when parcels can be disposed of without detriment to the public 
interest in the lands and waters remaining. 

This follows necessarily from the public character of the property, being 
held by the whole people for purposes in which the whole people are interested, 


It should seem that the court might have struggled upon some clearer 
constitutional ground which would vindicate a judgment so obviously 
sound and necessary. It might possibly have held that the surrender 
by the State to a private corporation, of one of its public harbors, 
to be used by that corporatio. for the mere purpose of private owner- 
ship to the exclusion of the rights of public commerce, would be an 
interference by the State of the exclusive power which Congress pos- 
sesses of regulating commerce among the several States. Ought not 
the commerce clause of the Federal constitution to receive so large an 
interpretation as to hold that an act of the legislature of a State which 
may effect the destruction of one of the most essential instruments of 
interstate commerce is within that prohibition? Let us suppose, for 
instance, that Congress, instead of a subsequent legislature of the State 
of Illinois, had undertaken to repeal the grant under consideration. 
Would the Supreme Court of the United States have held the repealing 
act unconstitutional? It is true that Congress rests under no consti- 
tutional restraint against passing laws impairing the obligation of 
contracts ; but some jurisdiction over the subject-matter must never- 
theless exist in Congress in order to uphold such legislation ; and could 
not such jurisdiction be found in its power to regulate commerce 
among the several States? Then, if the power of Congress extends to 
the subject, the power of the States, or such an exercise of it as is 
furnished by the statute under consideration, is necessarily excluded 
from it. Butif this reasoning is thought fantastical, it must be said that 
the ground on which the majority of the court have planted themselves 
is absolutely untenable upon sound constitutional theories, for the rea- 
son that the State legislatures are sovereign except in so far as they 
are restrained by written constitutions. This decision must be regarded 
then, as adding another prop to the decision of the same court in the 
case of Loan Association v. Topeka,} where the doctrine was asserted, 
in an opinion given by Mr. Justice Miller, that there are implied reserv- 
ations of power in every free government which prohibit the legislature 
from passing an act taking the property of one man and giving it to 
another, even under the guise of public taxation. This latest deliver- 
ance must, we think, be quoted in support of the proposition that there 
are such implied reservations which prevent the legislature of a State 


1 20 Wall. (U. S.) 655. 
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from granting away to private individuals or corporations, property 
which the State holds in trust, not only for the benefit of its own 
citizens, but for the common benefit of the people of the United States, 
But whatever may be thought in future of the theory of the case, its 
conclusion was most necessary; and the legal profession will applaud 
the judge who has had the strength to brush away legal theories and to 
assert the important principle that great public trusts cannot be per- 
petually abdicated by the acts of the temporary tenants of legislative 
power, in favor of private corporations. It will add new laurels to his 
already great and commanding reputation. 


Contracts: — Contracts Tenpinc To NeGLect or Pusuic 
Duty Vomw.— In the case of Griswold v. Illinois Central R. Co.,' the 
Supreme Court of Iowa hold that a contract between a railway company 
and a person erecting an elevator upon the company’s right of way, 
containing stipulations that the elevator owner shall give his business of 
transportation to the contracting company, and that he shall hold the 
company ‘‘ harmless for all damage by fire which in the operation of 
the [company’s] railroad or from cars or engines lawfully on its track 
may accidentally or negligently be communicated to’’ such elevator, was 
against public policy, and void. The court says that a contract which, 
if effectual, would cause the company to disregard and neglect a duty 
which it owes to the public cannot be sustained. 


Contracts: Poustic PoLticy — AGREEMENT TO Pay SHERIFF FOR 
Speciat Deputies Sworn IN TO Protect Property From A Mos.—The 
Decision of the Supreme Court of Pennsylvania in McCandless v. Alle- 
gheny Bessemer Steel Co.,? seems to be a just and wholesome decision. 
The defendants applied to the sheriff of Allegheny County to send men 
to guard their works during a strike of their employes; the sheriff 
thereupon enrolled a force of special deputies, provided them with 
subsistence, arms, etc., employed them in protecting the works of the 
defendants, and paid them for their services at the rate of $5 per day 
each. The defendants refused to re-imburse the sheriff for the outlays 
which he had thus made, and he thereupon brought an action against 
them, alleging and giving evidence tending to show an agreement 
by them so to re-imburse him. The jury having found for the sheriff, 


153 N. W. Rep. 295. 2 25 Atl. Rep. 579. 
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and judgment having been entered on the verdict, the question for 
decision on appeal was whether the court ought to have submitted the 
case to the jury. The contention on behalf of the defendants was that 
an agreement to pay a public officer for doing his duty when he is 
required by law to do it without payment, or an agreement to pay 
him a greater sum than is allowed, —is void as against public policy. 
The plaintiff, on the other hand, rested his right to recover on the well- 
known modification of the above rule, to the effect that it does not 
apply where the services that the officer is solicited to render are out- 
side of the scope of his public duties.!_ The court held that the plaintiff 
was entitled to take the verdict of a jury upon his case, and that, as 
there was substantial evidence to support their verdict, it would not be 
disturbed. The interesting opinion of the court, written by Mr. Justice 
Sterrett, is well condensed in the syllabus, which is as follows: 


1, In an, action by a sheriff for money expended by him in payment of the 
wages and subsistence of special deputy sheriffs employed by him to protect 
defendants’ property from threatened destruction by a mob, at their special 
instance and request, and under an alleged contract by defendants to re-imburse 
him for the moneys so expended, the sheriff’s evidence as to the existence of 
the contract,-partly corroborated by defendants’ admission as to the existence 
of some understanding between the parties on this subject, warrants the sub- 
mission of this question to the jury: and their verdict in the sheriff’s favor 
conclusively establishes such contract. 2. Act March 28, 1814, § 26, which 
imposes a penalty on any officer for charging or demanding any fee for any 
services other than those expressly provided for by law, does not render illegal 
and void a contract to re-imburse a sheriff for money paid by him for the wages 
and subsistence of special deputies selected by himself, without authority of 
the salary board, as required by Act March 31, 1876, and at the instance and 
request of defendants, to protect their property from destruction by a mob, as 
re-imbursement for the money thus expended is in no sense compensation for 
the sheriff's own services or the services of his regular deputies. 3. While 
the only “‘ legal’? means at the command of the sheriff to suppress mob violence 
of such a serious nature as to be beyond the control of the peace officers of the 
town is the posse comitatus, yet it is not ‘unlawful ”’ for him to employ special 
deputies for that purpose; and hence a contract by defendants, whose property 
was threatened by the mob, to re-imburse the sheriff for money expended by him 
for the wages and subsistence of such special deputies, is not void as against 
public policy, so long as he exacts nothing for his own services or the services 
of his regular deputies. 4. Since the contract was entered into by defendants 
for their own protection and benefit, and was carried out in good faith by the 
sheriff, it is not void for want of consideration. 5. Since the contract is not 
to compensate the sheriff or his regular deputies for services which they are 


1 See Murfree on Sheriffs, Secs. 17 B. Mon. 396; England v. Davidson, 
1077, 1084, 1089; Warner v. Grace, 14 39 E. C. L. 856. 
Minn. 487 (Gil. 364); Trundle v. Riley, 
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required to perform by law, but merely to re-imburse the sheriff for cash items 
actually expended for the wages of the special deputies and their subsistence, 
and as such deputies were kept on duty guarding defendants’ property for six 
weeks, —a service too protracted for the posse comitatus, — the contract is not 
within the rule rendering void all contracts to pay a public officer for doing his 


legal duty, or to pay him a greater sum than contemplated by the laws of the 
government which he is serving. 


It will be seen that the question is made to turn upon the absence of 
any law requiring the sheriff to assemble a posse comitatus to render so 
protracted a service as to guard the property of a manufacturing cor. 
poration during the uncertain period of a strike. 


Conversion: Common CarrteER — DEMAND BY MORTGAGEE AFTER Coy- 
DITIONS BROKEN AND ReFvusaL Not A Conversion By A Common Carrier. — 
In Kohn v. Richmond &c. R. Co.,! the Supreme Court of South Caro- 
lina had before it the very important question whether a common car- 
rier who has received goods in transportation from one person, and 
given him a bill of lading therefor, is bound to surrender them upon 
demand to a third person, who claims to be the true owner of them, 
under pain of being liable to an action for their conversion. This is 
the way McIver, C. J., who delivered the opinion of the court, stated 
the proposition. But the fact was that the goods had been delivered 
for shipment to a distant place by one who had mortgaged them to the 
third person. The conditions of the mortgage had been broken, and 
the mortgagee consequently had the right to take possession under the 
terms of his contract and under the principles of the common law; and 
the question hence was whether he could insist upon exercising this right 
against the common carrier without enforcing it by legal process. A 
majority of the court (Pope, J., dissenting) held that the carrier can- 
not be made responsible as for a conversion until the mortgagee enforced 
his demand by legal process. The majority opinion dwells on the 
obvious inconvenience of driving the carrier to a decision between two 
conflicting claimants of goods which have been committed to his cus- 
tody; but this does not at all answer the question. The carrier makes 
a profit out of his business, and when he enters upon that business he 
takes upon himself the risks which other bailees take when they accept 
the custody of the goods of others. One of those risks is that the goods 
may not belong to the bailor, but may belong to some one else. Now, 
it is elementary law that every bailee is bound at his peril to know his 


1 16S. E. Rep. 376. 
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bailor, —that is to say, he is bound at his peril to find out, in case of 
doubt or dispute, who is the real owner of the goods to whom he owes 
the duty assumed by him when he accepts their custody. This is nec- 
essarily so when it is considered that the law must look at the question 
from the stand-point of the rights of the real owner. If the bailee can 
justify himself in retaining the goods after being notified of the rights 
of the real owner, and especially in shipping them beyond his reach, — 
then it is easy to perceive that an irresponsible custodian of the goods 
of another may succeed in converting them through the aid of a respon- 
sible sub-bailee, although the latter has notice of their real ownership, 
and this without making the sub-bailee responsible. He can not, while 
the goods remain in his hands, resist the demand of the real owner to 
return them to him without being guilty of ‘a conversion, but he can 
confer the right to do this upon another bailee, provided that bailee is 
acommon carrier. He can thus confer upon his bailee a higher right 
of detention and custody than he himself had. 


Corporations: By-Laws — Power To EstasiisH By-Laws PREscriB- 
ING THE QUALIFICATIONS OF DrrEcToRs.—In Cross v. West Virginia &c. 
R. Co.,} the Supreme Court of Appeals of West Virginia hold that the 
stockholders of a railroad company have the power to establish by-laws 


prescribing the reasonable qualifications for its directors, and that a 
by-law declaring that no person shall be eligible as a director who is an 
attorney in a suit against the company, is not unreasonable. The court 
found ample power to pass such a by-law in the charter of the company ; 
but we believe that it would also properly be held to exist as an implied 
or an inherent power under the principles of the common law; for it is 
a principle of that law that every corporation has the power to establish 
reasonable and needful by-laws, rules and regulations, for the purpose 
of effectuating the purposes of its existence.2 Here the by-law was 
established by the stockholders. If it had been established by the 
directors, there would have been a question as to its validity; for 
directors, unless expressly empowered by statute, cannot make by-laws. 


Private INTERNATIONAL Law: DeatH In ANOTHER STATE BY WRONG- 
Fut Act. — A decision of the Court of Appeals in Kentucky involves 
the converse application of the same principle ; 4 the court holding that 


116 S. E. Rep. 587. 4 Wintuska v. Louisville, &c. R. 
21 Thomp. Corp., § 955. Co., 20S. W. Rep. 819. 
8 Ibid. § 956. 
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where a man is killed in Tennessee through the negligence of 
railway company action may be maintained by his administrator in Ken. 
tucky upon the statute of Tennessee to recover damages given by that 
statute for his death. This question, it is well known, has been very 
much canvassed in the American courts and there are many decisions 
upon it pro and con. Those decisions which have denied the principle 
upon which the Kentucky court proceeded have been rendered on nar- 
row and fantastic grounds and under the effect of railroad influence and 
manipulation. One reason on which they have been planted is that 
statutes creating rights and giving remedies contrary to the common 
law are in their nature local and hence will not be enforced outside of 
the State enacting them, even on the principles of judicial comity, 
But there is no sense in this reason because such statutes, founded on 
Lord Campbell’s act, exist, it may be assumed, in every State of the 
American Union and in every English speaking community. Giving of 
such damages therefore comports with the public policy of all of the 
Anglo-American countries ; and hence the denial of a remedy upon such 
a statute because it is the statute of a sister State of the American 
Union, within which State the accident happened, when the same remedy 
could be awarded within the domestic State under a similar statute, is 
so absurd that such decisions seem dishonest. Equally absurd is the 
conception that such statutes are penal, and are therefore not to be 
enforced outside of the limits of the States enacting them. They are not 
penal, but are remedial, Besides there is no sense in this rule as 
between the sister States of the American Union even in the respect of 
strictly penal statutes where the State of the forum has itself a penal stat- 
ute of the same kind. 


Corporations: ULTRA Vines — Banks — ILLEGAL 
CATION OF CuEcKs Dogs Not Prevent Bank FROM RETAINING SECURITIES 
Depositep. — An attempt to give a somewhat novel term to the so-called 
doctrine of ultra vires was made in the recent case of Thompson v. St. 
Nicholas National Bank,! recently determined in the Supreme Court of 
the United States. The plaintiff’s testator deposited with a firm of 
brokers certain bonds as margins for purchases of stocks, and the 
brokers, without his knowledge, delivered them to a bank under a 
standing agreement, previously made, that, if the brokers became 
indebted to the bank, it might at any time, in its discretion, sell any 
collateral held by it to secure such debt. On the day of the pledge, 
but not in pursuance of any agreement made at the time of receiving 


113 Sup. Ct. Rep. 66; aff’g s.c. 21 N. E. Rep. 57. 
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the bonds, the bank, on the faith of the bonds, certified and subse- 
quently paid certain checks drawn by the brokers. The bank took the 
ponds in good faith, without notice of the testator’s title. The court 
held that the bonds were a valid security for the debt created by the 
certified checks, notwithstanding that the certification was in violation 
of Rev. St., § 5208, which makes it unlawful for any national bank to 
certify any check unless the person drawing the same has on deposit 
suflicient money to meet it; and plaintiffs could not recover the bonds 
without first paying the debt. The reasoning of the court, in its opin- 
ion written by Mr. Justice Blatchford, seems to be conclusive. The 
agreement did not call for any act violating the statute. There was 
nothing illegal in. providing that the securities which the bank might 
hold to secure the debt due to it from the parties depositing them, 
should be available to make good the debt. The statute did not declare 
void a contract to secure a debt arising on the certifications which it 
prohibited. ‘‘ In addition to that,’’ said Mr. Justice Blatchford, ‘* the 
statute expressly provides that a check certified by a duly authorized 
officer of the bank, when the customer has not on deposit an amount of 
money equal to the amount specified in the check certified, shall never- 
theless be a good and valid obligation against the bank ; and there is 
nothing in the statute which, expressly or by implication, prohibits the 
bank from taking security for the protection of its stockholders against 
the debt thus created. There is no prohibition against a contract by 
the bank for security for a debt which the statute contemplates as likely 
to come into existence, although the unlawful act of the officer of the 
bank in certifying may aid in creating the debt. In order to adjudge a 
contract unlawful, as prohibited by a statute, the prohibition must be 
found in the statute. The subjection of the bank to the penalty pre- 
scribed by the statute for its violation cannot operate to destroy the 
security for the debt created by the forbidden certification.’”’ After 
other similar observations the learned justice clinched the argument with 
the following statement of doctrine: 

Moreover, it has been held repeatedly by this court, that where the provisions 
of the national banking act prohibit certain acts by banks or their officers, 
without imposing any penalty or forfeiture applicable to particular transactions 


which have been executed, their validity can be questioned only by the United 
States, and not by private parties.! 


Corporations: Directors INTERESTED In CorPORATE CONTRACTS — 
Ricut or SusseQuENT MortGaGeEEs TO Impeacu such Contracts.— The 


1 Bank v. Matthews, 98 U. S. 621; v. Stewart, 107 U. S. 676; 2 Sup. Ct. 
Bank v. Whitney, 103 U.S. 99; Bank Rep.778. 
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opinion of the Supreme Court of the United States, written by Mr, 
Juctice M Brown, ucGourkeyv. Toledo &c. R. Co., reads so well that 
one is at a loss to know why the chief justice and Mr. Justice Brewer 
dissented. The directors of a railroad company organized’ themselves 
into a kind of ‘‘ syndicate,’’ for the purpose of purchasing or leasing 
rolling stock to equip the road, by means of that kind of conditiona] 
sale or lease called a ‘‘ car trust.’”’ To raise money for the construe. 
tion and equipment of the road, they put a mortgage on the road, 
covering its after-acquired property. Stating the case roughly, the 
court hold that the mortgagees had the right to impeach the arrange. 
ment by which it was sought to give such alien or title to the holders of 
the ‘* car trust certificates’’ as would prevent the mortgage from attach- 
ing to the rolling stock so procured, and that it was fraudulent in law, 
although possibly not so in fact, as to such mortgagees. The opinion can 
hardly be stated in this brief form, and perhaps it is better exhibited by 
the second paragraph of the syllabus in the Supreme Court Reporter: 


Capitalists who had advanced money to purchase railroads for the purpose 
of organizing a railroad company, and had received in return a much larger 
amount in stock and bonds of the company, proceeded to raise money for the 
equipment of the road by the issue of certificates to subscribers to a car trust, 
the trustee of which made leases to the company of rolling stock, not then in 
existence, for a term of years at specified rentals, on prompt payment of which 
the property was to belong to the railroad company. The subscribers to most, 
if not all, of the certificates were directors of the company, who had complete 
control of the purchase of the rolling stock. A large part of it was contracted 
for in the name of the road before the leases were made, and was paid for out of 
money of the railroad company, with which the money realized from the car- 
trust certificates was mixed. The amount of the certificates was much greater 
than the estimated cost of the equipment, and part of their proceeds was applied 
to other purposes by the company. It was held that, as against a mortgage 
upon the railroad and its equipment, executed by the company before such 
leases, and including its after-acquired property, the transaction amounted to 
a purchase by the company of the rolling stock, and the lien of the mortgage 
attached to such rolling stock; that the lien of such car-trust certificates, if any 
was postponed to the lien of the mortgage; and that the leases were, at best, 
to be treated as subsequent mortgages. 


Mr. Justice Brown, after pointing out the settled principle that con- — 
tracts will be set aside in equity when made by a corporation with the 
directors themselves, they acting on both sides of the bargain, pro- 
ceeded to say: 


A contract of this kind is clearly voidable at the election of the corporation; 
and, when such corporation is represented by the directors against whom the 


1 146 U. 8S. 536; 8. c.13 Sup. Ct. Rep. 170; affirming s.c. 36 Fed. Rep. 520. 
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imputation is made, and the scheme was in reality directed against the mort- 
gagees, and had for its very object the impairment of their security by the 
withdrawal of the property purchased from the lien of their mortgage, it would 
be manifestly unjust to deny their competency to impeach the transaction. The 
principle itself would be of no value if the very party whose rights were sacri- 
ficed were denied the benefit of it. 

In fine, we are of opinion that this transaction should be adjudged to be in 
law what it appeared to be in fact, —a purchase by the railway of the rolling 
stock in question, — and that the device of the car-trust certificates was inoper- 
ative either to vest the legal title in McGourkey, or to prevent the lien of the 
mortgage from attaching to it upon its delivery to the road. At the same time 
the holders of these certificates, who stand in the position of having advanced 
money towards the equipment of the road, and particularly those who purchased 
them for value before maturity, are entitled to certain rights with respect to the 
same which must be gauged in a measure by a consideratian of the so-called 
“leases’’ themselves. The title to this property being, as we hold, in the rail- 
road company, obviously the petitioner is not entitled to rent. His position is 
that of one who has advanced money to a railroad company for the purchase éf 
equipment, with the understanding, which, though not raised directly from the 
instruments themselves, may perhaps be implied from the nature of the trans- 
action, that he was to have a lien upon certain rolling stock, to be thereafter 
designated upon a schedule to be furnished by the railway company. As the 
lien upon this property, evidenced by these leases, was acquired after the pur- 
chase of the property by the railway, and the property to which it was to attach 
was not designated until after it had passed into the possession of the company, | 
and after the lien of the future-acquired property clause of the mortgage had 
attached to it, the lien of these certificates, if any there be, should be postponed 
to that of the bondholders. 

If transactions such as this is claimed to be could be sustained, there is noth- 
ing to prevent any syndicate of men, who obtain the capital stock of a railway, 
from organizing car-trust associations, and equipping the road with their own 
property, regardless of the capital which they may have at their disposal, and 
holding it as against the mortgagees. Persons investing their money in the 
bonds of railways in active operation do so upon the theory that their security 
consists largely in the rolling stock of the road, and hence any arrangement by 
which the road is equipped with rolling stock belonging to another corporation 
should be distinct, unequivocal, and above suspicion. Much reliance is placed 
in this connection upon the fact that the leases provided that the railway com- 
pany might contract for the delivery of this stock directly with the makers; 
that the property should be marked or stenciled in such manner as to indicate 
that it belonged to the car-trust associations, and that the mortgagees and the 
public were thereby duly apprised of the fact that it was no proper part of the 
equipment of the railway. Did the vice of these contracts lie in an attempted 
concealment of the actual facts, as is frequently the case where preferences are 
secretly reserved in assignments, there would be much force in this suggestion; 
but if it inheres in the very nature of the contract, if there be a thread of covin 
running through the web and woof of the entire transaction, — in other words, 
if the purpose be unlawful, — it is not perceived that an open avowal of such 
purpose makes it the less unlawful. We do not wish to be understood as say- 
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ing that the transaction in question necessarily involved actual fraud on the 
part of those participating in it. As before observed, contracts of this descrip- 
tion, for the purpose of leasing rolling stock, are by no means uncommon, and 
it is not improbable that this syndicate may have taken it for granted that the 
raising of money by car-trust certificates, issued to themselves, or to those in 
confidential relations with them, was but another mode of accomplishing the 
same result. The law, however, characterizes the transaction as a constructive 
fraud upon the mortgagee. 


Perhaps it might be said that if, as the opinion states, and this would 
seem to be undoubted, — the directors of the railway company intended 
that the car trust certificates should hold the equipment to the exclu- 
sion of the mortgage, they were bound to see that the purchasers of the 
bonds secured by the mortgage were notified of the fact that the mort- 
gage would not cover so much of the equipment as had been purchased 
with these car trust certificates. If, as the opinion indicated, they did 
not give such notice, what they did, aside from the fact that they were 
acting in their own personal interest and in breach of their trust toward 
the corporation, operated as a fraud in fact upon the purchasers of the 
mortgage bonds, and not merely as a fraud in law; and this considera- 
tion renders it more difficult to understand why there should be any 
dissent from the opinion of the court. 


Corporations: LiaBiLity oF STOCKHOLDERS — FouNDATION OF CRED- 
tror’s Britt Acarsst A Foreign StockHotper. —In National Tube 
Works Co. v. Ballou,! it is held by the Supreme Court of the United 
States, affirming a decision of the Circuit Court of the United States for 
the southern district of New York,? that a creditor’s bill, founded ona 
judgment recovered in Connecticut against a corporation in that State, 
cannot be maintained in the Circuit Court of the United States in New 
York, against a citizen of New York, to enforce his liability as a stock- 
holder, although it is alleged in the bill and admitted by a demurrer 
thereto, that execution has been sued out on the judgment in Connecti- 
cut and returned nulla bona, and that the corporation has no assets 
wherewith to satisfy the same. The bill was brought by the plaintiff for — 
himself and such other creditors as might choose to join, and the relief 
prayed for was that an accounting might be had of the amount remain- 
ing unpaid upon the stock subscription of the defendant and that he be 
decreed to pay so much of the balance found unpaid on his subscription 
as might be sufficient to liquidate such debts of the corporation as might 


1146 U. S. 517; s. c. 18 Sup. Ct. 2 Reported 42 Fed. Rep. 749. 
Rep. 165. 
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be proved in this suit, including the judgment of the plaintiff. The 
corporation was not made a party to the suit. Mr. Circuit Judge Wal- 
lace sustained a demurrer to the petition, on the authority of some pre- 
vious decisions of his,! but expressed doubts whether he had not taken 
too technical a view of the question. But the judges of the Supreme 
Court of the United States seem to have been troubled with no such 
doubts. They affirmed the judgment on the following principle, as 
stated by Mr. Justice Blatchford in giving the opinion of the court, and 
on the authority of the opinions cited in the margin. 


Where it is sought by equitable process to reach equitable interests of a 
debtor, the bill, unless otherwise provided by statute, must set forth a judgment 
in the jurisdiction where the suit in equity is brought, the issuing of an execu- 
tion thereon, and its return unsatisfied, or must make allegations showing 
that it is impossible to obtain such a judgment in any court within such juris- 
diction.? 


Corporations: Power TO Make PREFERENTIAL ASSIGNMENTS FOR 
Crepitors. —In Palmer v. Hutchison,’ the Supreme Court of Missis- 
sippi decline to overrule its former decision,‘ in which it was held that 
an insolvent corporation might make a preferential assignment for 
creditors. The doctrine is shamefully vicious, but, as is well known, 
the same doctrine is held in Iowa, Michigan, and some other States; 
and under it we have the spectacle of directors gutting the corpor -tion, 
and then securing themselves and leaving their confiding creditors in 
the lurch. Such decisions show the crying need of the passage of a 
bankrupt law. They are founded in low and half-honest conceptions. 


Corporations: Ricuts oF StTocKHOLDERS WHEN STOCKHOLDERS 
ENTITLED TO EquiTaBLE RELIEF ON THE GROUND OF MISCONDUCT OF THE 
Orricers. — A court of equity cannot, of course, undertake to take pos- 
session of, by means of a receiver, and run every corporation in the 


! Claflin v» McDermott, 20 Blatchf. son, 95 U. S. 628; Smith v. Railroad 

(U. S.) 522; s. c. 12 Fed. Rep. 375; Co., 99 U. S. 398, 401; Hawkins v. 

Walser v. Seligman, 21 Blatchf. (U. Glenn, 131 U. S. 319, 334; 9 Sup. Ct. 

8.) 130; s. c. 13 Fed. Rep. 415. Rep, 739; McLure v. Benceni, 2 Ired. 
2 Citing Taylor v. Bowker, 111 U. Eq. 513, 519; Farned v. Harris, 11 

8.110; 4 Sup. Ct. Rep. 397; Webster Smedes & M. 366, 371, 372; Patterson 

v. Clark, 25 Me. 313; Parish v. Lewis, v. Lynde, 112 Ill. 196. 

Freem. Ch. 299; Brinkerhoff v. Brown, 3 11S. W. Rep. 789. 

4 Johns. Ch. 671; Dunlevy v. Tall- * Arthur v. Bank, 9 Smedes & M. 

madge, 32 N. Y. 457; Terryv. Ander- 394. 
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country. But we may easily concur with the conclusion of Mr. Distriet 
Judge Simonton in the case of Ranger v. Champion Cotton Press Com- 
pany.’ A bill by a stockholder against the corporation, its president, 
and all the other stockholders, charged that the president was using for 
his own benefit moneys of the corporation applicable to a dividend, and 
refused to account therefor; that, aided by the secretary, he refused 
to entertain or allow to be voted on a motion properly made at a regu- 
lar stockholders’ meeting calling for such an account; that in violation 
of the by-laws he deposited the corporate moneys in his individual name ; 
that he wasted $3,300 of the corporate moneys by bad management; 
that he loaned $10,000 to a stockholder, secured by a pledge of the 
latter’s stock; that afterwards the stock was bought by the company 
against complainant’s protest; that the officers declined to make a 
statement of the company’s affairs, or to allow complainant to examine 
the books; and that the president was attempting to depress the com- 
pany’s stock so as to compel complainant to sell out tohim. The 
learned judge held that the bill stated a case for equitable relief, and . 
was good as against a general demurrer. 


CorpPoRATIons: TAXATION — ASSESSING THE VALUE OF THE FRan- 


cuisE. — The ‘‘ franchise ’’ of a business corporation is, in a practical 
sense, its capacity to earn money by the use of the privileges conferred 
upon it by the legislature. This franchise of corporations is recognized 
as a distinct subject of taxation under nearly all taxing systems; and a 
late case in Louisiana affirms the principle that the value of a corporate 
franchise for the purposes of taxation is measured chiefly by its earning 
capacity.’ 


CrmunaL Law: Criimat Provision or THE INTERSTATE COMMERCE 
ACT AGAINST UNDUE PREFERENCES. —In Tozer v. United States,’ the 
Circuit Court of the United States, in an opinion given by Mr. Circuit 
Judge Brewer, hold, in substance, that the ‘‘ undue preference ’’ clause ¢ 
of the interstate commerce act is indefinite and uncertain, and that a 
conviction forits violation cannot be sustained in a case where the crimi- 
nality of the act is made to depend upon whether the jury think a 
preference reasonable or unreasonable. The statute is as follows: 


1 52 Fed. Rep. 611. 852 Fed. Rep. 917; reversing 8. ¢. 
2 Crescent City R. Co. v. New Or- 39 Fed. Rep. 904. 
leans, 11 South. Rep. 681. * Act Cong. Feb. 4, 1887, § 3. 
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“That it shall be unlawful for any common carrier subject to the pro- 
visions of this act to make or give any undue or unreasonable preference 
or advantage to any particular person, company, firm, corporation or 
locality, or any particular description of traffic, in any respect whatso- 
ever, or to subject any particular person, company, firm, corporation, 
or locality, or any particular description of traffic, to any undue or 
unreasonable prejudice or disadvantage in any respect whatsoever.”’ 

The court hold that it was error to charge the jury as follows, in a 
prosecution by indictment under the statute: 


Now, conceding that some difference between the local rate and the Mis- 
souri Pacific Railway Company’s proportion of the through rate is permissible, 
owing to the different conditions affecting the two shipments, the question that 
Isubmit to you under the second and third counts is whether the difference 
shown in this case between the two rates of 12 cents per 100 pounds is, under 
all the circumstances of the case, a reasonable difference, or an undue and un- 
reasonable difference, not justified by the different circumstances under which 
through shipments from Chicago and local shipments from Hannibal are made. 
If you find that the difference in rate of 12 cents per 100 poundsis an undue and 
unreasonable difference, and, as before explained, that defendant, as agent of 
the Missouri Pacific Railway Company, knowingly and willfully gave the 
Chicago, Burlington & Quincy Railroad the advantage of such difference in the 
shipment of the two barrels of sugar mentioned in the indictment, then you may 
return a verdict of guilty on the second and third counts, although you acquit 
on the first count. * * * In determining the last question submitted to you 
as to the reasonableness or unreasonableness of the difference between the local 
rate and the Missouri Pacific Company's proportion of the through rate, I give 
you full liberty to consider all the facts, circumstances, and reasons adduced 
by the various witnesses in justification of the difference shown, and I ask you 


to consider the same carefully and fairly, without any prejudice or bias what- 
soever. * ; 


The reasoning of the court is that, ‘* in order to constitute a crime, 
the act must be one which the party is able to know in advance whether 
it is criminal or not. The criminality of an act cannot depend upon 
whether a jury may think it reasonable or unreasonable. There must 
be some definiteness and certainty.’’! 


1 Mr. Circuit Judge Brewer refers ished by fine, and that such a statute 
to the language which he used when is too indefinite and uncertain, no man 
he had occasion to discuss the matter being able to tell in advance what in 
ina former case (Ry. Co. v. Dey, 35 fact is, or what any jury will find to be, 
Fed. Rep. 866, 876), quoting as fol- a reasonable rate. If this were the 
lows: ‘ Now, the contention of com- construction, to be placed upon this 
plainant is that the substance of these actas a whole, it would certainly be 
provisions is that, if a railroad com- obnoxious to complainant’s criticism, 
pany charges an unreasonable rate, it for no penal law can be sustained 
shall be deemed a criminal, and pun- unless its mandates are so clearly ex- 
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CrminaL Law: Extortnc Money sy Menace. — Under a statute 
providing that ‘‘ every one who sends, * * * knowing the contents 
thereof, any letter or writing, demanding of any person, with menace 
and without any reasonable or proper cause, any property, chattel, 
money * * * is guilty of a felony,” etc. It was held long ago by 
Lord Ellenborough that the threat must be such a one as a firm and 
prudent man might not and ought not to have resisted.' In Reg y, 
McDonald? the Manitoba Court of Queen’s Bench, sitting in bane, 
hold that a letter sent to a tavern keeper, demanding a sum of money, 
and threatening, in default of payment, to bring an action against him 
for selling liquor contrary to the licensing act, was not a menace within 
the meaning of the above statute. We do not believe that either of 


these decisions is sound, and can quite well understand how Killam, J., 
should have concurred ‘‘ dubitante.’’ 


CrimmnaL Law: Sate or Morteacep Cuatrers By A Minor. —A 
minor cannot be held criminally responsible for selling chattels mort- 
gaged by him, since such a sale is merely a disaflirmance of the mort- 
gage, which he has a right to make.® 


DamaGes: NvIsANCES — DAMAGES SUBSEQUENT TO COMMENCEMENT OF 
Action. —The proposition decided by the Supreme Court of Illinois 
in the case of the Joseph Schitz Brewing Co. v. Compton,* as tersely 
stated in the syllabus drawn by Louis Boisot, Jr., of the Chicago bar, 
is as follows: ‘‘In an action for damages arising from water running 


pressed that any ordinary person can trary to the spirit of the laws, though 


determine in advance what he may and 
what he may not do under it. In 
Dwar. St. 652, it is laid down ‘ that it 
is impossible to dissent from the doc- 
trine of Lord Coke that the acts of 
parliament ought to be plainly and 
clearly, and not cunningly and darkly 
penned, especially in legal matters.’ 
See also, U. S. v. Sharp, Pet. C. C. 
122; The Enterprise, 1 Paine, 34; Bish. 
St. Crimes, § 41; Lieb. Herm. 156. In 
this the author quotes the law of the 
Chinese Penal Code, which reads as 
follows: ‘ Whoever is guilty of im- 
proper conduct, and of such as is con- 


not a breach of any specific part of it, 
shall be punished at least forty blows; 
and when the impropriety is of a 
serious nature, with eighty blows.’ 
There is very little difference between 
such a statute and one which would 
make it a criminal offense to charge 
more than a reasonable rate. See 
another illustration in Ex parte Jack- 
son, 45 Ark. 158.’’ 

1 Rex v. Southerton, 6 East, 126. 

2 8 Manitoba Rep. 491. 

3 Jones v. State (20S. W. Rep.) 578. 

* 32 N. E. Rep. 693. 
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upon plaintiff's property from an adjoining building erected by defend- 
ant on his own land, damages cannot be recovered for injuries inflicted 
after the commencement of the action, since a nuisance caused by a 
private structure is not regarded by the law as permanent in its nature, 
and therefore each injury caused by it constitutes a separate cause of 


action.” Mr. Justice Magruder goes into the learning of the question, 
and writes a valuable opinion. 


FEDERAL JURISPRUDENCE: QuEsTIONs OF GENERAL Law. — In the case 
of Ellis v. St. Louis &c. R. Co.,! recently determined in the Circuit 
Court of the United States for the southern district of Iowa before Mr. 
Justice W. Woolson, the question presented for decision related to the 
liability of a receiver of the court operating a railroad, by whose serv- 
ants a horse belonging to the intervening petitioner was damaged while 
being shipped over the road. There was a contract, such as is in well- 
known use among railroad companies, by which they impose on the 
shippers of live stock an agreement that the liability of the company 
shall not exceed $100 for each animal. The question before the learned 
justice was whether this was a valid stipulation as merely agreeing upon 
and liquidating the damages; or whether, in case the proven damages 
should exceed $100, it was not invalid as being an attempt on the part 
of the carrier to limit his liability for his own negligence. The learned 
judge, in a well reasoned opinion, held that the stipulation was void; 
and we are glad to believe that he has succeeded in vindicating his 
conclusion upon the authority of the decisions of that court. But upon 
the other point we would be glad to have —not Mr. District Justice 
Woolson, for he is bound to follow the rules made by his judicial supe- 
riors — but those judicial superiors themselves rise and explain, if they 
can. We allude to the following extract from his opinion, the italics 
being ours, and the citations in the margin being his: — 


The contract of shipment was made and shipment wholly performed within 
the State of Missouri, and counsel for the receiver have cited certain cases 
decided by the Supreme Courts of Missouri and Ilinois, which are claimed to 
be decisive in favor of the receiver’s position herein. However highly we may 
regard the decisions of those courts, and the learning manifested in their 
decisions, it is unnecessary to examine these cases; for the Supreme Court of 
the United States, by an unbroken line of decisions extending through many 
years, and in cases wherein was involved the liability of a common carrier, has 
established the rule that the right of a carrier of goods or passengers, by land 
or water, to stipulate for exemption from liability for his own negligence, is not 


1 52 Fed. Rep. 903. 
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alocal question, upon which the decision of a State court must control; but that 
such question is a matter of general law, upon which the courts of the United 
States will exercise their own judgment, even when their jurisdiction attaches 
only by reason of the citizenship of the parties, in an action at law, of which 
the courts of the State have concurrent jurisdiction, and upon a contract made 
and to be performed within the State.! 


It seems then, that, even in relation to contracts made and to be 
performed wholly within the boundaries of a single State, there is one 
kind of law in case an action thereon is brought in the court of the 
State, and that there may be another kind of law in case an action is 
brought thereon in a court of the United States. In other words, 
speaking with reference to the case under consideration — and it is a 
type of many like cases — and assuming the contention of the receiver 
to be correct in regard to the effect of the law of Missouri, if the action 
has been brought in the State court, under the late act of Congress per- 
mitting receivers of railroads appointed by Federal courts to be sued in 
the State courts, there could have been no recovery in excess of $100, 
because the limitation in the contract of affreightment would have been 
good; but as the owner of the horse elected to file an intervening peti- 
tion in the United States court in Iowa, some other law than the law of 
Missouri was to govern the rights of the parties; and under such other 
law the stipulation is bad and the petitioner may recover many times 
$100. That other law is called ‘‘ the general law.’’ Now we ask any 
Federal judgeto explain where he gets that ‘‘ general law,’’ and we have 
put this question before without eliciting even the breath of an answer. 
Is it the law of Iowa? That cannot be, for that is as much local lawas 
is the law of Missouri. Is it thé aggregation of the laws of all the 
States surrounding Missouri, or any number of them, shaken up ina 
bag together, pulverized, generalized, turned into hotchpot? What 
kind of law would such a process make? It is then this and only this; 
the law made by the judicial legislation of the Supreme Court of the 
United States. Now, we admit that judges have the power to legislate, 
in the sense of making newrules of law founded on conceptions of rea- 
son and justice to meet new exigencies. We not only admit it, but we 
affirm it; and we say that Blackstone’s assertion that the judge, when 
he renders his judgment, i/a consideratum est —is not in all cases 
declaring and applying the already existing law to the facts before him, 
but in many cases he is creating new law for the decision of the case in 


1 Citing Myrick v. Railroad Co., 107 555; 8 Sup. Ct. Rep. 974. And see 
U.S. 102; 1 Sup. Ct. Rep. 425; Rail- Liverpool & G. W. Steam Co. v. Insur- 
road Co. v. Lockwood, 17 Wall. 357; ance Co., 129 U. S. 397; 9 Sup. Ct. 
Bucher v. Railroad Co., 125 U. S. Rep. 469, and cases cited therein. 
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hand; and the contrary assertion is a mere pretense and sham. But 
while we fully admit and affirm this power of judicial legislation, we 
demand to know from what source, within the constitution of the United 
States, the Federal judges have acquired any power to make a ‘‘ general 
law’’ which shall govern contracts made and to be performed wholly 

within a State? No such source of power is found in any analogy, 

even the remotest, to the power of Congress over interstate commerce, 

and in this fact lies the enormity of the proposition and the baldness of 

the usurpation. In the case under consideration, for instance, the 

learned Federal judge admits that he applies to a Missouri contracta rule 

of law made by the Supreme Court of the United States which is directly 
opposed to the Missouri law. But the Congress of the United States 
itself could not have made such a law, because the subject of it does not 
relate to interstate commerce nor to any matter which is committed by 
the constitution to the control of the Federal government. Nay, this 
‘general law,’’ which has been made for the State of Missouri by the 
Supreme Court of the United States, contrary to her own law, cannot 
even be repealed or amended by an act of Congress, because no power 
has been conferred upon Congress by the constitution to legislate upon 
such a subject; and therefore if Congress were to attempt to abrogate 
any rule of this ‘‘ general law,’’ the court that made the rule would 
be constrained to hold the repealing legislation void. We have, 
then, a legislative power which is making a ‘ general law,’’ to 
be administered in the Federal courts only, applicable to certain 
contracts which are made and to be performed wholly within a 
State. This legislative body is not elected by the people: its judges 
are appointed by the president of the United States, their appoint- 
ments are confirmed by the senate, and they hold their office during 
good behavior, which means during the terms of their natural lives. 
They are responsible to no one for the correctness of the laws which 
they enact; their acts of legislation are made for the purposes of pri- 
vate lawsuits, and therefore escape public attention, nor are they subject 
to any veto power. They usurp and exercise the power to make a 
common law of the United States which they call ‘‘ the general law,’’ 
which law Congress could not make, and which it cannot unmake. 
Nor are the results which flow from the assertion of the power to make 
a law such as to excuse the usurpation. It results in two kinds of law, 
depending on the citizenship of the parties and the choice of the forum. 
In the case under consideration, upon the soundest legal theory, the 
contract having been made within the State of Missouri, and to be per- 
formed wholly within that State, the parties contracted with reference 
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to the Missouri law and had that law in mind when they made the con- 
tract; but because the railroad happened to be operated by a Federal 
court receiver, it lay within the power of the receiver to have another 
and different law substituted from that within the contemplation of the 
parties, called ‘‘ the general law,’’ thus defeating the intention of the 
parties. So, if there had been no Federal court receivership, and if 
the amount of damages had been such as to make a case within the 
jurisdiction of the Circuit Courts of the United States, and if the claim- 
ant himself had been a citizen of Missouri, it would have been only 
necessary to assign his claim to a citizen of Illinois, so as to make a 
ease within the jurisdiction of a court of the United States, and thus 
change the applicatory rule of law. It is true that a sham assignment 
made for the purpose of bringing a suit in a court of the United States 
will oust the jurisdiction of such a court if proved; but how can it be 
proved? such suits are prosecuted every day in those courts, and the 
sham jurisdiction is not ousted in one case out of one hundred, — 
simply because, when two men collude together to do an unlawful thing, 
they are not going to tell of it or admit it even under oath. Ina 
former issue of this publication we called attention to a more flagrant 
instance to this so-called ‘‘ general law of the Federal courts,’’ — in 
which the Supreme Court of the United States, declining to follow the 
Supreme Court of Iowa in its interpretation of a statute law of that 
State governing the liability of stockholders in railroad companies, sub- 
stituting its own conception of the law, which it called the ‘‘ general 
law,’’ and made a decision exonerating a stock manipulator, where, on 
the same transaction in another case, the Supreme Court of Iowa had 
charged him.! If this ‘‘ general law’’ created by Federal judicial leg- 
islation, can override even the statute law of the States, where is the 
usurpation going to stop? The statute law of Iowa, in the case last 
referred to, was just as much a rule of property as a statute governing 
a land title would be; and yet the Supreme Court of the United States 
pushed it aside as though it had been no more than a corporate by-law, 
and substituted its own ‘general law’’ in its place. If a rule of 
** general law’’ could be created and applied in such an instance, the 
entire law for the United States can be gradually built up by that 
court, — and this without any power on the part of Congress either to 
appeal it or amend it. And yet we call ourselves a self-governing 
people; and yet the American bar boasts of its independence. 


1 Clark v. Bever, 139 U. S. 96, 117; affg. s. c. 31 Fed. Rep. 670 (denying 
Jackson v. Traer, 64 Iowa, 469). 
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Hapeas Corpus: JURISDICTION OF APPELLATE COURTS IN THE USE OF 
ruis Writ.— In the case of Sevinskey v. Wagens the Court of Appeals 
of Maryland hold that an act of the legislature of that State, conferring 
upon that court the power to issue the writ of habeas corpus and to 
exercise. jurisdiction thereunder throughout the whole State,is void, 
because the court is created by the constitution and is by that instru- 
ment invested with appellate jurisdiction only.2 In this respect the 
jurisdiction of the Court of Appeals of Maryland is exactly parallel 
with that of the Supreme Court of the United States, which is created 
by the constitution and is vested with appellate jurisdiction only, with one 
or two unimportant exceptions. Yet in the face of these restrictions of 
its jurisdiction, the court did not hesitate, in the time of Marshall, to 
seize upon the jurisdiction of issuing the writ of habeas corpus, and that 
too before the prisoner had been tried and sentenced, under the subter- 
fuge that so to use it was to use it as an incident of their appellate 
jurisdiction. In that day there was little or no strength or independence 
in the legal profession, and there is not much more in this. This pal- 
pable aberration consequently passed unchallenged, and Congress has 
enacted statutes in recognition of it.4 


Hicguways: WHETHER ELectricaL STREET Iroses an 


AppiTIoNAL BURDEN UPON THE FerE or THE Hichway.— The Harvard 
Law Review, in a late issue, thus discourses concerning two recent 
decisions of the Supreme Court of Michigan: 


The case of Detroit City Ry. v. Milis,5 decided by the Supreme Court of 
Michigan, and very recently affirmed by the case of Dean v. Ann Arbor St. Ry. 
Co.,° almost convinces one of the perfect elasticity of the common law. But in 
spite of the court’s appeal to the progressive tendency of the times, common 
experience and observation arouse a feeling of dissent from the proposition that 
“the use of a street by an electric railroad, with poles and overhead wires, is 
not an additional servitude for which abutting owners may demand compensa- 
tion.” It seems well established that at the present time an ordinary steam 


125 Atl. Rep. 468. to exercise is clearly appellate. It is 
2 The court cited ex parte O’Neill,8 the version of a decision of an inferior 
Md. 227; State v. Shields, 49 Md. 301; court by which a citizen has been com- 
State v. Glenn, 54 Md. 594. mitted to jail.’ 
3 Ex parte Bollman & Swartwout, 4 4 Rev. Stat. U. S., § 751. 
Cranch (U. S.), 75. Marshall did not 5 48 N. W. Rep. 1007. 
hesitate to say (p. 101) that the juris- 6 53 N. W. Rep. 396. 
diction ‘“‘ which the court isnow asked 
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railroad imposes a new burden,' and that a horse railroad does not; 2 and the 
distinction, which is one of degree, turns on the different effects produced on 
the streets occupied by the railroads, and on the beneficial use of abutting 
property. In allying the legal position of the electric railroad to that of the 
horse railroad, the Michigan court seem to have made assumptions and statements 
of fact which will not bear close examination. Grant, J., tells us that electric cars 
are not more noisy, do not cause greater obstruction or hindrance, impose no 
greater burden, except by their poles, than horse-cars; and that they do not 
occupy more space than horse-cars with the horses that draw them. From these 
propositions we must, with all deference, dissent. The noise and jar of the 
ordinary electric cars, often joined in trains, the speed with which they run, the 
danger of driving along and upon the tracks, or even across them, the risk of 
injury or death from contact with broken wires, the unsightliness of the poles 
and cars and cross-wires and guard-wires and trolly-wires, are all matters of 
common knowledge. That telegraph and telephone poles are an additional servi- 
tude is fairly well settled,’ the cases to the contrary, such as Pierce v. Drew,‘ in 
Massachusetts, being based on highly artificial analogies between the ancient 
and modern use of highways for purposes of communication. To avoid this 
class of decisions, the Michigan court would say, with the Supreme Court of 
Rhode Island,’ that telegraph and telephone wires are only very indirectly used 
to facilitate the use of streets for travel and transportation, whereas the poles 
and various wires of the electric railroad are distinctly ancillary to the use of 
the streets as such. This distinction is, as Judge Dillon remarks, “ so fine as to 
be almost impalpable.’’* It is said that the streets of a city may be used for any 
purpose which is a necessary public one, and the abutting owner will not be 
entitled to new compensation, in the absence of a statute giving it. As it 


stands, this statement can scarcely be maintained. Granting that the abutting 


owner dedicates to the public the whole beneficial use of part of his land for 
the purposes of a street, his property rights of light, air, and access free from 
danger to his remaining land still subsist. Surely the need of the public for 
steam railroads is much greater than its need for electric railroads; yet steam 
railroad corporations would not be allowed to run their trains on public 
streets merely as a new method of using an old easement, and if they would lay 


1 Mahon v. Ry. Co., 24 N. Y. 658; 
Kucheman v. Ry. Co., 46 Ia. 366; 
Chamberlain v. Ry. Co., 41 N. J. Eq. 


thorities cited in Taggart v. Ry. Co., 
19 Atl. Rep. 326. 


2 Elliott v. Fairhaven Ry. Co., 82 


43; Terre Haute &c. Ry. Co. v. Scott, 
74 Ind. 29; Indianapolis Ry. Co. »v. 
Hartley, 67 Ill. 439; Stetson v. Ry. Co., 
75 Ill. 74; Imlay v. Ry. Co., 26 Conn. 
249; Adams v. Ry. Co., 18 Minn. 260 
(see also 22 Minn. 149); Cox v. Ry. 
Co., 48 Ind. 178; Carson v. Ry. Co., 35 
Cal. 325 (see also 41 Cal. 256); Blerch 
. Ry. Co., 43 Wis. 183; Laurence Ry. 
Co. v. Williams, 35 Ohio St. 168; Will- 
iams v. New York Central Ry. Co., 16 
N. Y. 97, etc. See also cases and au- 


Conn. 579; A. G. v. Met. Ry. Co., 125 
Mass. 515; 2 Dillon on Mun. Corp., 
868, and cases cited in notes; Shea v. 
Ry. Co., 44 Cal. 414; Citizens’ Coach 
Co. v. Camden H. R. Co., 83 N. J. Eq. 
267. 

3 See 2 Dillon on Mun. Corp., § 
698a, and cases cited. 

4136 Mass. 75. 

5 Taggart v. Ry. Co. (R. I.), 19 Atl. 
Rep. 326. 

§ 2 Dillon on Mun. Corp., p. 893, n. 
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their tracks across lands not belonging to them, they must obtain the right to 
do so by purchase or condemnation, into which consequential damages enter as 
an element. The need of the public is to be considered when the right to take 
the property is under consideration, and not when the courts have to decide 
whether compensation shall be allowed. If the public needs a new method of 
transportation, the public can and should pay for private property rights de- 
stroyed or impaired in establishing that new method of transportation. 


InterstTaTE Commerce Act: LonG anp SHort Havis —Jort TarirF 
Rates. —In Chicago &c. R. Co. vy. Osborne! the Circuit Court of 
Appeals for the Eighth Federal Circuit, in an opinion by Circuit Justice 
Brewer, hold that where two railroad companies, owning connecting lines 
of road, unite in a joint through tariff, that forms for the connecting 
roads a new and independent line; so that the through tariff on the 
joint line is not the standard by which the separate tariff of either com- 
pany is to be measured in determining whether such separate tariff 
violates the act of Congress? which forbids greater compensation for a 
shorter than for a longer haul. The clause of the statute under which 
this decision was made reads as follows: 

That it shall be unlawful for any common carrier, subject to the provisions 
of this act, to charge or receive any greater compensation in the aggregate for 
the transportation of passengers or of like kind of property, under substantially 
similar circumstances and conditions, for a shorter than for a longer distance 


over the same line, in the same direction; the shorter being included within the 
longer distance. 


The learned justice takes pains to make the meaning of the court 
clear, that a system of connecting lines operated together is to be 
deemed one line for the purpose of the application of the law, and that 
any one line of the system is not to be deemed as a part of that con- 
nected line for the same purpose, making use of the following language : 


That we may not be misunderstood, we do not mean to intimate that the two 
companies, with a joint line, can make a tariff from Turner to Cleveland higher 
than from Turner to Buffalo, or any other intermediate point between Cleveland 
and Buffalo; for when the two companies, by their joint tariff, make a new and 
independent line that new and independent line may become subject to the 
long and short haul clause. But what we mean to decide is that a through 
tariff on a joint line is not the standard by which the separate tariff of either 
company is to be measured or condemned. 


1 52 Fed. Rep. 912; reversing s.c. of Missouri, in which Mr. Circuit 
48 Fed. Rep. 49. The decisionwas re- Justice Brewer also wrote the opinion, 
affirmed in Tozer v. United States, de- and Mr. Circuit Judge Caldwell is un- 
termined in the Circuit Court of the derstood to have concurred. 

United States for the Eastern District 2 Act Feb, 4, 1887, § 4. 
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This construction practically demonstrates the inefliciency of the 
interstate commerce law until Congress declares a different rule by an 
amendment. It is said, for instance, that it costs more to ship a car 
load of goods from San Francisco to Los Angeles than it does from San 
Francisco to the Mississippi river, over the same railway system; and 
this decision upholds inequalities of this kind. But it should perhaps 
be said that if Congress intended a different meaning it should have 
expressed itself more clearly. 


Jury Triat iy Manrtrosa: Onvs on THE Party DEMANDING A JURY TO 
Snow Tuat ir is Necessary. — Under a statute in force in Manitoba — 
we are not aware whether it is a Canadian or a provincial statute — 
‘* all issues of fact in civil cases in actions and proceedings at law shall 
be tried by a judge without a jury, provided that an application may be 
made to a judge in chambers to have the issue tried by a jury.’’ It is 
held that the proper construction of this is that the onus is on the party 
demanding the jury, that the action is one in which trial by a jury is 
necessary. In so holding Mr. Justice Bain said: 


Prior to this enactment the rule was, that either plaintiff or defendant in an 
action giving the requisite notice for a jury was entitled to have the case tried 
by a jury, unless the opposite party was able to obtain from a judge an order 
striking out the notice for a jury; and in practice the judges invariably held 
that the onus of showing that the case was one that should not be tried bya 
jury lay on the party applying to strike out the notice, and that the notice 
should not be struck out unless some substantial reason was shown for so 
doing. But by the above section, the legislature, very wisely, I think, in view 
of the expense and delay of jury trials, has just reversed the position, and now 
all actions, except libel and slander, are to be tried by a judge without a jury 
unless a judge shall order, on an application that either party may make, that 
the action shall be tried by a jury. But asto such anapplication, the rule must 
now be that the onus of satisfying the judge that the action is one that should 
be tried before a jury rather than by a judge without a jury, lies on the party 
making the application, and the order should not be made unless some sub- 
stantial reason is shown for it. This view, I understand, has already been 
expressed and acted on by my brother, Killam, and I am satisfied that it is 
the correct one.! 


NationaL Banks: Construction or Rev. Start. U. S., § 5242, For- 
BIDDING TRANSFERS OF ASSETS AFTER INSOLVENCY.— Section 5242 of 
the Revised Statutes of the United States enacts that ‘* all transfers of 


1 Graham v. Laird, 8 Manitoba Rep. 461. 
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the notes, bonds, bills of exchange, or other evidences of debt owing 
to any national banking association, or of deposits to its credit, * * * 
or other valuable thing for its use, or for the use of any of its share- 
holders or creditors, * * * made after the commission of an act 
of insolvency, or in contemplation thereof, made with a view to pre- 
vent the application of its assets in the manner prescribed by this 
chapter, or with the view to a preference of one creditor to another, 
except in payment of its circulating notes, shall be utterly null and 
void,’’ ete. In First Nat. Bank v. Johnston,' it is said by the Supreme 
Court of Alabama, speaking through Thorington, J.: 


The object of this statute, manifestly, is to secure the preservation, and dis- 
tribution among all its creditors, of the assets belonging to the bank, fairly and 
without preferences. By its terms it operates only upon notes, and other evi- 
dences of debt, owing to any national bank, and which are assets of such 
bank. Preferential transfers of such notes, only, are avoided by this statute. 
Transfers by the bank of notes and otherevidences of debt in its possession, 
which are not part of its assets, but the property of another, are not within the 
letter or influence of this statute, and the validity of such transfers must be 
determined independently of its provisions.? 


If, therefore,— stating this case as we understand it,—a national 
bank, prior to its insolvency, has transferred to another bank notes of 
its customers, and afterwards receives fresh notes to be used in renewal 
of such transferred notes, but becomes insolvent and suspends business 
before the transferred notes are taken up and the renewal notes sub- 
stituted for them,— the renewal notes form no part of its assets, but are 
to be treated as held by it in escrow merely; and the statute does not 
prohibit its subsequent transfer of them to complete the purpose for 
which they were delivered to it. The transfer of such notes by the in- 
solvent national bank, to the bank holding the original paper, did not 
in any way diminish or affect the assets of the insolvent bank, which 
very clearly shows that it was not a case within the meaning of the 
statute. 


NeGuicence: Master anp Servant — Ingury TO BrakeMEN 
rrom Derective Car Covpiines. — The great number of railway brake- 
men who are annually killed or maimed through defective car couplings, or 
through their own negligence or the negligence of their fellow-employes 
in making the couplings of cars, justifies attention to such a carefully 
considered decision as that made by the Supreme Court of Alabama, in 


111 South. Rep. 690. 2 Citing Bank v. Blye, 101 N. Y. 
303; s.c. 4 N. E. Rep. 635. 
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the case of Louisville &e. R. Co. vy. Boland.' The court hold that the 
mere fact that a railway company receives from another company, to be 
hauled over its own track, cars having a different style of coupling from 
those in use on its own cars, which increases the danger of brakemen . 
being injured in coupling them, is not negligence per se, and that the 
failure to warn the brakemen of the increased hazard which will accrue 
to them from the use of such different couplings is not evidence of 
negligence, — the risk being apparent and hence being one of the risks 
assumed as a risk of the employment. Mr. Justice Thorington, who 
wrote the opinion of the court, says, citing the cases in the margin: 


We have carefully investigated the question arising on these facts, and, with 
one exception, the authorities hold that it is not negligence in a railway company 
to haul cars of another company with double deadwoods or double buffers, while 
couplings of a different pattern are in use on its own road? 


While this decision is probably sound, it would be extremely desirable 
to have a law on the Federal statute book, such as that recommended: 
by President Harrison, compelling all interstate railway companies to 
adopt and use some uniform and approved kind of car couplings. This 
would very greatly minimize the very great danger to which the railway 
brakemen are now subjected. 


NecortaBte Parer: Payment By InporsER NO TO MAKER. — 
In the case of Madison Square Bank v. Pierce,’ the Court of Appeals 
of New York hold that the payment of a negotiable promissory note by 
an indorser cannot be availed of as a.defense by the maker, when sued 
upon the note by the holder. In the particular case the payment was 
a part payment, and the maker attempted to avail himself of it pro tanto. 

Logically, if the defense is unavailable to the extent of a part pay- 
ment, it would be unavailable to the extent of a total payment. 
The theory of the court is that the holder who has accepted pay- 
ment from the indorser may nevertheless sue on the obligation and 
recover against the maker; that a payment by the indorser does not 
extinguish the obligation so far as it stands as the obligation of the 


1115S. Rep. 666. Baldwin v. Railroad Co., 50 Ind. 680; 
2 Citing Railway Co. v. Henly Smith v. Car Works, 60 Mich. 501; 
(Ohio Sup.), 29 N. E. Rep. 575; Rail- Fones v. Phillips, 39 Ark. 17; Buckley 
road Co. v. Smithson, 45 Mich. 212; 7 v. Manuf’g Co., 113 N. Y. 540; 21 N. 
N. W. Rep. 791; Hathaway v. Railway E. Rep. 717. 
Co., 51 Mich. 253; 16 N. W. Rep. 634; 3 New York Law Journal, Feb. 15, 
Railroad Co. v. Flanigan, 77 Ill. 365; 1892. 
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maker, because that is not the obligation of the indorser, whose obliga- 
tion does not originate with the making of the paper, but is subsequent 
and in a sense collateral to it. The court also take the view that, when 
the holder thus receives payment from the indorser, and subsequently 
sues and recovers judgment against the maker and obtains satisfaction 
of his judgment, he thereupon becomes, in respect of the indorser, the 
trustee of an express trust, to the extent of the money received from 
him, and of course is obligated to pay it back to him. Commenting 
upon this decision the New York Law Journal says: 


The weight of authority in favor of the present decision appears so over- 
whelming that it would be futile and presumptuous to seriously dissent. But 
payment is payment, and, while the liabilities of maker and indorser may be 
theoretically distinct, there is only one debt. If a case be supposed where the 
indorser has paid part of the debt, and from friendship or any other reason 
postpones suing the maker for indemnity, and the maker thereafter, 
without informing the indorser, pays the full amount to the holder, 
the indorser would seem to be remediless as against the maker. 
The maker’s payment in full extinguishes the note and his liability 
to both holder and indorser. It is true the indorser has his right of action 
against the holder to recover the amount paid. But the holder may have 
become insolvent, or decamped, and the result of the authorities is to arbitrarily 
take away all recourse to a creditor’s principal debtor and shift the entire 
liability to a third person. If the maker still remained liable to the indorser, 
after payment to the holder, he (the maker) would have a strong inducement to 
interplead the indorser if sued by the holder. As itis we do not see how he 
would suffer pecuniarily by not doing so; indeed, he apparently might collude 
with a dishonest holder about to flee from the State, and the indorser thus be 
deprived of all remedy. If the question arising in this case were a new one, we 
think the courts would be strongly moved to look upon maker, indorser and 
holder as parties to an indivisible, tripartite arrangement, with reciprocal 
rights and duties, under which it could very readily be held that payment by 
either party liable on the debt was available as a defense to the other. 


Paper: StipuLaTion FoR INTEREST DOES NOT DeEsTROY 
Necoriapitity.— The words, ‘‘ without interest thereon if paid at 
maturity —if not paid at maturity, to bear 10 per cent interest from 
date,’’—in a promissory note negotiable by its terms, do not render 
the amount to be paid uncertain, so as to deprive the note of its nego- 
tiable character.! 


OrrictAL STENOGRAPHER: RemovaL BY THE Court. —In Missouri 
an official stenographer of a court, who fails to devote his personal 


1 Hope v. Barker (Mo.), 20 S. W. Rep. 567; Affg. s. c. 43 Mo. App. 632. 
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attention to the duties of his office, but leaves such duties to be per- 
formed wholly by his deputies, may be removed by the judge.! 


Private INTERNATIONAL Law: Extra-TERRITORIAL Force or Em- 
pLoyers Liapitity Acts.’’ —In the case of Alabama &c. R. Co. v. 
Carroll,? the Supreme Court of Alabama hold that the statute of Ala- 
bama known as the ‘*‘ Employers Liability Act’’ has no force in other 
States; so that where it appeared that the plaintiff was injured in Mis- 
sissippi, while working for a Mississippi railroad corporation under a 
contract made in that State, the common law rule as to the non-liability 
of the master for injuries received by one servant through the negli- 
gence of a fellow-servant in the same general employment being in force 
in Mississippi, — the plaintiff could not successfully maintain an action 
for damages in Alabama. The opinion of the court completely vindicates 
its holding. Indeed the proposition that the parties to a contract 
make their contract with reference to the law where the contract 
is made and where it is to be performed, and not with reference to the 
law of some foreign jurisdiction within which an action may possibly be 
brought, is so simple as to require no argument in support of it. 


Private InternaTionaL Law: InguncTion ResTRAINING THE PROSE- 
cUTION OF AN Action In AnoTHER StateE.—The Supreme Court of 
Alabama have recently held, in the case of Allen v. Buchanan,? that it 
is competent for a court of Alabama to restrain a defendant from 
prosecuting an action in another State where both the defendant and 
the plaintiff are citizens of Alabama. The Alabama court in the course 
of its opinion quotes the following statement of doctrine from Mr. 
High: 


While, therefore, the court will assume no control over the course of the 
proceedings in the foreign tribunal, it may and will interfere to prevent those 
who are amenable to its own process from instituting or carrying on suits in 
other States which will result in injury and fraud. Thus, where a creditor and 
debtor are both citizens in and residents of the same State, and the creditor 
institutes an action of attachment and garnishee proceedings in another State 
to reach credits due the debtor there, and which would have been exempt from 
attachment or legal process under the laws of the State where parties are 
domiciled (which is precisely the case at bar), the creditor may be enjoined 


1 State v. Slover (Mo.), 20 S. W. 
Rep. 788. 


2 11 South. Rep. 803. 
$11 South. Rep. 771. 
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from further prosecuting his action in the foreign State; it being regarded as 
an effort to evade the laws of his domicile.! 


The court add: 
These texts are amply sustained by the following adjudged cases, some of 
which are on all fours with this case in their facts, while the others are strictly 
analogous.? 


It should be added that, while the Supreme Court of the United 
States have recognized this doctrine as not infringing upon the Federal 
constitution,® there is a good deal of American authority against the 
propriety of the exercise of such a power. It is a doctrine which we 
have inherited from the English Court of Chancery, whose practices 
were in many cases grossly tyrannical. That court did not hesitate, 
by exerting its power in personam against any persons whom it could 
catch within its jurisdiction, to decide controversies depending in any 
part of the world, even in regard to land titles, which are strictly of 
local cognizance. It is believed that the exercise of the power ought 
to have been rejected by American courts from the first, as incompat- 
ible with the principles of our free institutions. The fact that so many 
of them have laid hold of it and upheld it and exercised it, is a striking 
illustration of what may justly be called selfishness of courts, proving that 
judges are just as greedy of jurisdiction as men are of gain, and in 
obedience of the same law of human nature. 


Raitroap Compantes: REGULATION OF FREIGHT TariFrs — RIGHT OF 
Company TO BE Hearp.—In Littlefield v. Fitchburg R. Co.,‘ lately 
decided in the Supreme Judicial Court of Massachusetts, the action was 
against a railroad company to recover penalties, under Mass. Pub. St.° 
providing that every person shall have the right to transport milk by 
the can on arailroad as reasonably as milk carried in large quantities 
or under contract, and that the railroad company shall pay $10 for 
every can which it refuses to carry at rates established by the railroad 
commissioners. The defendant demurred. The record on appeal did 


1 High Inj., $§ 103, 107. 152 Mass. 223; 25 N. E. Rep. 81; Cun- 


2 Citing Keyser v. Rice, 47 Md. 
208; Snook v. Snetzer, 25 Ohio St. 
516; Pickett v. Ferguson, 45 Ark. 177; 
Manufacturing Co. v. Worster, 23 N. 
H. 470; Vermont & C. R. Co. v. Ver- 
mont C. R. Co., 46 Vt. 792; Dehon v. 
Foster, 4 Allen, 545; Procter v. Bank, 


ningham v. Butler, 142 Mass. 47; 6 N. 
E. Rep. 782; 56 Amer. R. 657, and 
notes, 663-665; Wilson v. Joseph, 107 
Ind. 490; 8 N. E. Rep. 616. 

8 Cole v. Cunningham, 183U. 8S. 107. 

4 32 N. E. Rep. 861. 

5 Ch. 112, §§ 192, 193, 194. 
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not show that defendant had notice of the petition to the railroad com- 
missioners to establish the rate, or an opportunity of being heard 
before them, nor did the declaration contain any such allegation. 
There was nothing in the petition to show to what railroad it referred, 
or in what part of the State or in what direction the petitioners desired 
to send milk or what interest they had in the transportation of milk. 
The court did not go into the due process of law question — did not 
even cite the Minnesota milk case; but Knowlton, J., said: 


The whole proceedings are more appropriate to a case arising under the 
general jurisdiction of the railroad commissioners, where their action is ad- 
visory, than to this peculiar jurisdiction, where an order may be made which 
will have the effect of a highly penal statute. So far as we can judge from the 
record before us, the proceedings were not sufficiently regular and formal, and 
the order was not sufficiently explicit to be made a foundation for a recovery of 
the penalties prescribed by the statute. ; 


RecEIvERs OF RarLroaps: APPOINTMENT WitHovt Notice To Parties 
tn InreREst.— The Supreme Court of Indiana are so old-fashioned as to 
follow the mandate of a statute ! providing that a receiver shall not be ap- 
pointed in any case until the adverse party shall have appeared or shall 
have had reasonable notice of the application for such appointment, — 
‘*except upon sufficient cause shown by affidavit,— holding that to 
appoint a receiver upon a verified complaint in an action by a stockholder 
of arailroad company against the company and another company having 
a ninety-nine years’ lease of the road, without giving notice to the lessee 
of the intended application, is erroneous.?, The court should have taken 
a lesson from some of the Federal judges. In another case the action 
was by judgment creditors against a railroad company for the appoint- 
ment of a receiver. The complaint alleged that executions had been 
levied on defendant’s rolling stock, preventing its operation; that it 
and its predecessor were both insolvent; that there were large quan- 
tities of stock along the road under contract for immediate shipment, 
and immense quantities of grain to be threshed within the next ten 
days which would be shipped over defendant’s road if it was in opera- 
tion; that, if trains were not running on the road at once, great damage 
would accrue both to citizens and to defendant. It was held by the 
same court that these allegations did not justify the appointment of a 
receiver without notice to the defendant.’ 


1 Rev. Stat. Ind. 1881, 3 1280. 3 Chicago &c. R. Co. v. Cason 
2 Wabash &c. R. Co. v. Dykeman  (Ind.), 32 N. E. Rep. 827. 
(Ind.), 32 N. E. Rep. 823. 
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Receivers or Raitroaps: Ricut to Sue Recervers 1x Feperat 
Courts wirnout Leave or Court. — In Fordyce v. Withers,) decided 
by the Court of Appeals of Texas, the first paragraph of the syllabus 
lays down the following grave proposition of law: ‘‘ Since the act of 
Congress authorizing suits against a receiver without leave of the court 
in which the receivership may be pending, it has been unnecessary to 
obtain such leave.’’ 


Res Jupicata: Puysicran’s ACTION FOR SERVICES, AND PATIENT’s 
FOR DamMaGes FoR Matpractice.— In Lawson v. ‘Conaway,? the 
Supreme Court of Appeals of West Virginia decided a controverted 
question in the following manner, as shown in their official syllabus: 


If a physician sue for his services, and there is no appearance by the patient, 
defendant in that suit, recovery by the former does not estop the latter from 
bringing a cross action for malpractice; but if he appear, unless the record 
show that it was not to defend, but solely to disclaim the waiver to his own 
right, he is estopped by the recovery. Holt, J., dissenting. 


Without going into the reasoning of the court, it may be interesting 
to exhibit, as we do in the foot note, an extract from the opinion, writ- 
ten by Lucas, P., showing some of the conflicting cases in other States.3 
It may be doubted whether it can make any difference in the applica- 
tion of the doctrine of res judicata whether the defendant appears or 
fails to appear, provided he has legal notice. If he is bound to litigate 
the question of malpractice when the physician brings an action for 
compensation, he is equally bound to do it whether he sees fit-to appear 
ornot. If, in other words, has has a right to reserve it and make it the 
subject of a future action (and we believe that he has), then he has 
the right although he does appear. He may not be ready to litigate it 
at the time when the physican sues for his services, and he ought to’ 
have the right to litigate st any time within the period of the statute of 


1208S. W. Rep. 766. New York decision. Ely v. Wilbur, 49 


2 16S. E. Rep. 564. 

3 “Tn New York, in the leading case 
of Gates v. Preston, 41 N. Y. 113, and 
in Bellinger v. Craigue, 31 Barb. 534, 
the affirmative was held, and such has 
been the uniform current of decision 
in that State. Blair v. Bartlett, 75 N. 
Y. 150; Dunham v. Bower, 77 N. Y. 
76. New Jersey, Arkansas, and per- 
haps other States, have followed the 


N. J. Law, 685; 10 Atl. Rep. 385, 441; 
Dale v. Lumber Co., 48 Ark. 188; 2 S. 
W. Rep. 703. Upon the other hand, 
in Indiana, Ohio, Wisconsin, and per- 
haps other States, a contrary doctrine 
has been held. Goble v. Dillon, 86 
Ind. 327; Sykes v. Bonner, 1 Cin. R. 
464; Ressequie v. Byers, 52 Wis. 650; 
9N. W. Rep. 779.” 
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limitations ; and the physician ought not to have the right, by bringing 
an action for his fee, to drive him into litigating it before he is ready. 
It is not merely a defensive action in respect of the action brought by 
the physician; but it is a cross action for damages, and he may be: 
entitled to recover of the physician many times the amount which the 
physician could recover for his services if his action were undefended. 
If it were an action where the recovery would go strictly in abatement 
of the amount which the physician might recover for his services, then 
it would be logical to drive the patient to litigating it by way of 
counterclaim in the action brought by the physician; but as it is not 
such an action, there is no propriety in making his failure to litigate it 
at that time an estoppel against him. 


Scnpay ‘‘Sportinc:’’ Prayrnc Base: Batt. — The Supreme Court 
of Nebraska, in the case of State v. O’ Rourk,' hold that playing base 
ball comes within the definition of ‘* sport’’ under a statute which pro- 
hibits ‘‘ sporting, rioting, quarreling, hunting, fishing,’’ etc. , on Sunday. 
The court is unquestionably right in so holding; but there is a lot of 
rubbish in the opinion which is better suited to pulpits of a certain class 
than to the judicial bench. Judges have nothing to do but to interpret 
and administer the law, and it is no part of their duty to write sermons, 
and especially sermons setting up one religion as the standard and dis- 
paraging others. They have nothing to do with the policy of penal 
legislation, and their disquisitions upon the policy and expediency of 
penal statutes are entirely out of place in their opinions. It is perfectly 
plain that the statute was intended -to prohibit the kind of ‘‘ sport ’”’ 
which takes place whenever a game of ball is played on Sunday. It 
was held, under a statute of this kind in Missouri, that athletic games 
and sports on Sunday were not intended to be prohibited.? But this 
case is properly distinguished by the Supreme Court of Nebraska, on 
the ground that the Missouri statute is not as broad in its prohibitions 
as the Nebraska statute. 


Triats: Expert Testimony — Drawinec INFERENCES FROM THE TESTI- 
mony or Orner Wrrnesess. — The decision of the Court of Appeals of 
New York in Link v. Shelden,® re-affirms a principle not always kept 


1 53 N.W. Rep. 591; 8. c. 4 Chicago 2 Association v. Delano,37 Mo. App. 
L. J. 29. 284; s. c. affirmed, 18 S. W. Rep. 1101. 
3 32 N. E. Rep. 696. 
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in view in the examination of expert witnesses, which is that they will 
not be allowed, after listening to the testimony of other witnesses, to 
state to the jury what inferences they draw from such testimony, — and 
this for the simple reason that it is the province of the jury, and not the 
province of the witness, to draw such inferences.! 


Trias: Misconpuct or CounsEL in ARGUMENT. — It is strange that 
many lawyers cannot understand that a verdict obtained by unfair 
means is as good as no verdict, because it is sure to be set aside after 
an appeal and along delay. We are constantly meeting with recent 
decisions, like that of the Supreme Court of Missouri, Division No. 2, 
in the case of Evans v. Town of Trenton,? where a paragraph of the 
syllabus is this: 


Where plaintiff sued a town for injuries received by reason of a hole ina 
sidewalk, and her attorney, in argument, over the objections of defendant, 
referred to injuries received at the same time by another than plaintiff, and 
referred to plaintiff’s condition in life, none of which was in evidence, and also 
stated how the jury stood on the former trial of the case, a new trial should be 
granted. 


It is one of the best settled and most important principles in the !aw of 
jury trials, that the jury must get the evidence from the lips of sworn 


witnesses, and not from the unsworn statements of the lawyers in argu- 
ment. A strict adherence to this rule is absolutely essential to the 
safety of this mode of trial. In giving the opinion of the court, in the 
case under consideration, Mr. Justice Thomas referred to these state- 
ments of counsel in the following language, citing the cases in the 
margin : 


Both of these statements were clearly outside of the record, and very objec- 
tionable. But the most harmful statement, and the one least justified, is that 
in regard to how ten of the jurors on a former trial stood as to the amount of 
damages plaintiff ought to be awarded. As already stated, the evidence was 
very conflicting as to the extent of plaintiff’s injuries, and the jury might very 
well have found that she received no injury from the fall, to her person or mind, 
beyond a temporary shock, and in that case $4,000 would clearly be excessive 
damages. On the other hand, if her injuries were permanent, as she testified 
and produced evidence to prove, then we cannot say that the amount given her 
exceeded just compensation. The issue as to the extent of the injury “‘ hung 
trembling in the balance,” and plaintiff's attorney undertook to supply the 


1 See Reynolds v. Robinson, 64 N. 2 20 S. W. Rep. 614. 
Y. 589; Guiterman v. Steamship Co., 
83 N. Y. 358; 1 Thomp. Trials, § 615. 
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deficiency in the evidence, in the first place, by stating to the jury what Dr 
Kimlin said about it, and, in thesecond place, by stating what ten jurors on a 
former trial thought the damages ought to be, and that the opinion of these men 
ought to have an influence over the jury then trying the case. Considering the 
state of the evidence in this case, we think these statements, all taken together, 
constituted a gross abuse of the privilege of argument, and that it is probable 
they had the effect to materially increase the amount of the verdict, and, so 
believing, we feel it our duty to award a new trial! The judgment will be 
reversed, and the cause remanded for a new trial. 


Apropos of this subject, we clip the following from the Law Journal 
(London): 


Judges have frequently laid it down that counsel appearing in criminal trials 
are not entitled to express any personal opinion with regard to the innocence 
or guilt of the prisoner. This view was strongly urged by Lord Herschell in 
the address he delivered some few years ago before the Juridical Society of 
Glasgow on “ The Duties of an Advocate,’’ and now Sir Forrest Fulton has had 
eccasion to emphasize the same professional doctrine. It appears that the 
common serjeant, in summing up a case at the Old Bailey, commented upon 
the earnest manner in which the prisoner’s counsel had fought his client’s 
cause. After the jury had found the prisoner guilty, and when, therefore, the 
declaration could do no particular harm, the advocate in question declared that 
he had taken so much trouble in the case because he was convinced that the 
prisoner was innocent. ‘‘ You have no right to make such a remark,” said the 
common serjeant, addressing the barrister in tones that have been described as 
angry. And we agree with him. If an advocate has any right to declare his 
personal belief in the innocence of his client, he is equally entitled to express 
any conviction he may have as to his guilt, and no one would ever think of 
admitting the justice of the latter course. 


There is sense and justice in this. Even a sworn witness would not 
be permitted to give his opinion upon the main question of guilt or 
innocence, no matter how familiar he might be with the facts. 


1 Brown v. Railway Co., 66 Mo. 588; Mo. 574; State v. Barham, 82 Mo. 67; 
Sidekum v. Railway Co., 93 Mo. 400; Haynes v. Trenton (Mo. Sup.), 18 S. 
4S. W. Rep. 701; Ritter v. Bank, 87 W. Rep. 1003. 
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NICARAGUA CANAL LEGISLATION. 


To the Editors of the American Law Review:— 

The review of the Nicaragua Canal scheme by Mr. Montague, in the last 
number of your REVIEw, is a timely contribution to the discussion of a very 
important subject, and one with reference to which we are in some danger of 
making a great mistake. It is to be hoped that the article will provoke a full 
discussion of the details of the scheme, and that in the interval between this 
and the meeting of Congress, the public may thus become better informed on 
the subject than it now appears to be. 

In most of the views of the author I entirely concur; but there is one impor- 
tant aspect of the subject that seems to have been overlooked by him, or per- 
haps not discussed for lack of space, and to which attention should be 
directed. This is the important question as to how far the proposed scheme is 
calculated to promote the public defense; which, as declared by the platforms 
of both the great political parties, is one of the two great objects which demand 
the prosecution of the enterprise, and which alone can justify the expenditure of 
the public money. 

To secure the attainment of this object, it is obvious that the government of 
the United States should have the privilege, in time of war, of using the canal 
for the transit of its war ships, and also of maintaining its fleets, if necessary, 
in Lake Nicaragua. This is recognized by the advocates of the scheme who in 
effect assure us that it is fully provided for, and tell us in glowing language 
that the strength of our navy will be in effect doubled by the construction of 
the canal under the proposed scheme. But, upon an examination of the Con- 
cession from Nicaragua it will be seen that no provision is made for securing 
the use of the canal to the United States for military purposes. On the con- 
trary, it isexpressly declared that the canal shall be neutral, and a guaranty of 
this neutrality by all powers willing to join in the guaranty is contemplated. 
This is in effect a denial to the United States of the right to use the canal for 
war purposes; and indeed, by Article 6 of the Concession, it is expressly pro- 
vided that the transit of foreign troops and vessels of war is to be regulated by 
future treaties between Nicaragua and other powers, or by international law — 
thus placing all the nations of the world, including the United States, on the 
same footing in this respect. It will be necessary, therefore, if the promotion 
of the national defense is to be regarded as an essential object,— as it is in ef- 
fect declared to be in the platforms of both political parties,— that, before the 
bill is passed, the right to use the canal and lake for war purposes should be 
secured to the United States by treaties with Nicaragua and Costa Rica; or at 
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least that it be made a condition precedent to the expenditure of public money 
on the enterprise, that this privilege be obtained. 

There is another aspect of the case which is touched upon by Mr. Montague, 
but which does not seem to have been adequately considered. I refer to the 
feature of the bill which provides for the issue to private parties of $7,000,000 
in stock, or in stock and bonds; which sum, I believe, has been increased by a 
late amendment of the bill to $12,000,000. This is recognized by the author as 
objectionable; but he seems to think the objection will be to some extent obvi- 
ated by the control of a majority of the stock by the government. This how- 
ever, is not the case. Even if it be assumed that the government will elect a 
majority of directors, it will not be in the power of the board to reduce the tolls 
to the low rates that the interests of the public will require. The private 
stockholders will always have the right to require the directors to put the tolls 
at the highest figure that the traffic will advantageously bear; or, in other 
words, to require that the tolls shall be fixed solely with regard to the interests 
of the stockholders, and without regard to the demands of commerce. And 
this right, it is clear, upon well established principles of law , will be enforced, 
on the demand of any stockholder, by the courts. It is, therefore, obvious 
that the existence of any private stockholders at all is inconsistent with the 
public nature of the work; and hence the government should have the option 
to take all the stock — paying, of course, to the promoters the value of their in- 
vestment. In this view Mr. Montague to a certain extent concurs, deeming it 
essential that the government should ultimately have the option to purchase all 
the stock. The only difference between us is that I think it should be purchased 
at the outset, instead of the end of ten years. » 

Nor, is it at all clear that it will be in the power of the United States to 
nominate a majority of the directors. For it is expressly provided, by Article 
10 of the Concession, that the “‘ Board of Directors shall be composed of per- 
sons, one-half at least of whom shall be chosen from the promoters who may 
yet preserve their quality as such; ’’ the effect of which seems to be that the 
parties now owning the Concession, and who may continue to be interested, 
shall always compose a majority of the fifteen directors. 

The author also seems to be of the opinion that in the Concessions from 
Nicaragua and Costa Rica, the limit to the dividends to be divided among the 
stockholders is “ fifteen per cent, of the cost of the canal.’’ But this seems to 
be a mistake. The actual limit imposed is contained in Article 52 of the former 
Concession, and Article 46 of the latter; which are identical. These provide in 
effect that from the gross receipts the company shall take the amount necessary 
to provide for expenses of maintenance, operation and administration, and for 
interest and sinking fund, and that ‘‘ what remains shall form the net profits, 
of which at least eighty per centum shall be divided among the stockholders, it 
being agreed that, after the lapse of ten years after the completion of the canal, 
the company shall not divide among the shareholders, in payment of dividends, 
directly or indirectly, by issue of shares or otherwise, more than ‘ifteen per 
centum annually, or, in this proportion, from dues collected from the aforesaid 
canal; and where it shall appear that these dues yield a greater profit, they shall 
be reduced to the fixed limit of fifteen per centum per annum.”’ 

The meaning of this seems to be that after the lapse of ten years the divi- 
dends shall be limited to fifteen per cent, not of the capital invested, but of the 
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gross receipts from tolls. The same provision is contained in Article 19 of the 
Dickinson-Ayon treaty with Nicaragua. 

This limit is novel in its character, and, it must be confessed, if the affairs of 
the company be economically administered, a very effective one; that is, after 
it goes into operation. But for the first ten years after the completion of the 
canal there is no limit whatever, and the company is at liberty to divide the 
whole of the proceeds (estimated at $16,500,000), after deducting merely the 
operating expenses ($1,500,000), and the interest on bonds ($3,000,060), 
leaving a balance of $11,750,000 to be divided. 

After this, the limit to dividends prescribed by the Concessions, and the 
distribution of the annual receipts, will be as follows :— 


Dividends at 15 per cent. on gross 2,437,000 3,337,000 


$16,250,000 


This will extinguish the debt in about ten years, and, during this, and the 
preceding ten years, the aggregate dividends will be as follows:— 


Which would make in the twenty years a total net profit, on capital in- 
vested, of $41,870,000, or $41.87 per share. 

After the twenty years, and the extinction of the debt, the gross receipts and 
their distribution will be as follows :— 


Contingent fund...... 


$1,846,155 


In this estimate we assume that only eighty per cent. will be distributed in 
dividends, as this will be most profitable for stockholders. The annual profits 
will then be equal to the aggregate of the dividends, and the contingent fund, 
$346,155, being but little over one-tenth of three per cent. on the capital in- 
vested.! 

Recapitulating the above results, the annual profits per share will be as fol- 
lows :— 


During construction (six years). ........ 0 00 
During first ten years thereafter. $11 75 


1 The calculation upon which this esti- But the dividends also=.15 x. Hence 
mate is based is as follows: 80 (x-a) = .15 x. 
Let x = the gross receipts required to And x = 80-65 a = 1.23077 a; or, substitu- 
fulfill the conditions imposed by the limit. ting for a $1,500,000 (the operating expenses), 
Let a = amount of operating expenses. X = $1,846,155). 
Then (x-a) = net profits, and eighty per 
cent of (x-a) = the dividends. 


y 

} 
Tota $14,370,000 
Dividends 1,846,155 
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Or, in other words, parties paying par for stock will receive during construe. 
tion (six years), nothing; for the next ten years, 11.75 per cent. per annum on 
their investment; for the second ten years 2.43 per cent, and there after .35 
per cent only. 

The last item could indeed be indefinitely increased by extravagant manage- 
ment. For it would be easy to evade the limit imposed by expending the ag- 
gregate receipts, whether $16,500,000, as estimated, or double the amount, in 
costly improvements and extravagant salaries; but on the assumption that the 
work be economically constructed and honestly managed, the results, accord- 
ing to the data given by the promoters, must be as above set forth. It is 
obvious, therefore, assuming that the work is to be economically operated, that 
there is nothing in the prospective profits to justify any one in investing in the 
stock of the company at par. And it is equally obvious, upon the same assump- 
tion, that the interests of the stockholders as well as that of the public, will be 
greatly subserved by the Government’s purchasing all the stock at a fair price, 

There are many other objections to the bill which could be pointed out did 
the space at my command permit. The more closely the pending bill is exam- 
ined, the more clearly will it appear that We have cause for congratulating our- 
selves upon its failure to pass; and the more obvious will appear the necessity’ 
of a thorough examination and amendment of the whole scheme, and especially 
the necessity of further negotiations with Nicaragua and Costa Rica, before any 
scheme is definitely determined upon. 

The threat is held over us that, if the government does not undertake this 
work, it will be undertaken by foreign capitalists. But I think we need have 
no fear of this result; for, in the first place, the prospective profits, under the 
limit imposed by the concession, are too meager to justify investment; and, in 
the second place, it is not likely that the government of the United States wil 
permit this enterprise to be carried out either by foreign nations or by private 
individuals, except under its auspices. On this point we may rest assured that 
the government will act the part of the dog in the manger, and it will be justi- 
fied in doing so. For the enterprise is one which, in the settled opinion of the 
American people, is reserved for the government, and the government alone, 
and which all are agreed that the government must undertake; and it is not 
probable that the people will be disposed to permit the operation of this great 
work to be hampered by the intervention of private interests. 


GrorGE H. SMITH. 
Los ANGELES, CALIFORNIA. 
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BOOK REVIEWS. 


AMERICAN STATE REPORTS, Vols. 26, 27 and 28. The American State Reports, containing 
the cases of general value and authority subsequent to those contained in the “ American 
Decisions’ and the “ American Reports,’’ decided in the Courts of Last Resort of the 
several States. Selected, reported and annotated by A. C. FREEMAN, and the associate 
editors of the “ American Decisions.” Vols. 26,27,28. San Francisco: Bancroft-Whit- 
ney Co, 1892-1893. 


We read in some legal publication not long ago a review of a volume of this 
series, in which the reviewer expressed the opinion that the notes were falling 
off in some way. We were a little surprised at this statement from the fact 
that we had used these books daily and continuously and had made no such dis- 
covery. As the notes in this series now cover almost every conceivable title 
and sub-title in the law, it is time that they should begin to fall off somewhere 
jn order to avoid mere repetition. But yet we do not discover any abatement 
either in their quantity or quality. For instance, volume 26 contains a most 
useful and excellent monographic note, founded on recent decisions, on the 
subject of laches in applying for orders to sell real property of a deceased per- 
son to pay his debts. It will readily occur to one that this is a subject which is 
not apt to be understood by the practitioner whose attention has not been 
drawn to it in some particular way. Here we have a collection of the very 
latest American case law on the subject, enriched by full quotations from the 
decisions. In the same volume we discover another note on the Malicious 
Prosecution of Criminal Charges. This note is a short treatise on the subject, 
covering thirty-eight pages of small type. The copiousness of the annotations 
of this series is further illustrated by the fact that this note begins by making 
reference to jive preceding notes in the series on the same subject. 

Of course it would have been more convenient if these notes could have been 
collected into one, and if the plan of the series had been such that all the cases 
on this subject, which are printed in full, could have been printed together. 
We have perhaps harped enough on our general objection to the plan of this 
series, that it is historical rather than analytical. These objections are met 
with the argument that its great success has vindicated the conception of its 
founder. We have heard it said by a gentleman in position to know that the 
publishers of this series have realized a great profit out of it. There is no 
doubt that it has proved a great literary property, and has made its publishers 
one of the wealthiest law publishing houses in the world. We were lately told 
by a broker, who had no interest in exaggerating the matter one way or the 
other, that having had occasion to make investigation for a customer, he had 
found that the stock of this house was one of the best paying stocks in San 
Francisco, and that it was now salable at the rate of two dollars for one. It is 
certain that, while this house owns a good many other valuable literary prop- 
erties, this series remains its great dividend-paying series; and this tact in 
itself attests its great usefulness to the profession, and proves the satisfactory 
manner in which Mr. Freeman and his assistants are doing their work. 
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Turning to the notes in volume 28, we find that the notes in this volume alone 
cover the following great variety of titles: 


Adverse Possession, 
Assignment, 
Boundaries, 
Contempt of Court, 
Corporations, 
Criminal Law, 
Definitions, 
Easements, 
Elections, 

Electric Cars, 
Eminent Domain, 
Evidence, 
Execution, 
Execution Sales, 
Exemplary Damages. 


Gas Companies, 
Homestead, 
Husband and Wife. 
Injunction, 

Interest, 

Insurance, 
Judgments, 

Jury Trial, 

Landlord and Tenant, 
Liquor Laws, 
Lunatics, 

Master and Servant, 
Mining Partnerships, 
Mistake of Law, 
Mortgage, 


Principal and Agent, 

Principal and Surety, | 

Public Lands, 

Railway Corporations. 

Revocation of Wills, 

Streets and Highways, 

Tax Deeds, 

Telegraphs and Tele- 
phones, 

Corporations, 

Trials, 

Trustees, 

Usury, 

Vendor and Vendee, 

Watercourses, 


FraudulentConveyances, Municipal Corporations, Wills, 


Gambling, 


Murder, 


Witnesses. 


Of course, under each of these titles the reader will not expect to find a full 
treatise; but he will find very pertinent notes skillfully drawn upon one or 
more sub-topics. As in the other volumes under examination, some of these 
notes are quite extensive. For instance, the note on Revocation of Wills, page 
344, of vol. 28, embraces twenty pages of matter in small type, and refers to 
several previous notes in the series on the same subject. The note on Ex- 


emplary Damages, beginning on page 870 of the same volume, is also a com- 
prehensive note covering fourteen pages and founded mostly on recent 
decisions. 
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